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Abstract

The Liability of Online-Service Provider for Copyright Infringement

1. With the apprearance of online networks like internet, the possibility and
scope of online copyright infringement have increased sharply these days, and
accordingly the need for online copyright protection has also increased. With
respect to the need for online copyright protection, this thesis deals with the
issue regarding whether online-service provider, other than direct infringer, could

be held liable for online copyright infringement.

2. USA is the country where the most plentiful examination about this issue has
been done. US Courts, as they dealt with the related cases, have applied the
traditional copyright infringement theories, such as theories of direct
infringement, contributory infringement and vicarious infringement. The courts
held online service providers, sometimes liable and sometimes not liable,
according to the specific factors in each case, such as how actively online service
provider had been involved with the infringement, whether they had known
the infringement, what sort of actions were taken againgst infringement, and so
forth. Therefore, case laws were not obvious enough in suggesting clear standard
about conditions of online service provider. This urgent need of clear standard
for liability led to a legislation of Digital Millenium Copyright Act(DMCA),
which was signed into the law in Oct. 1998, containing stipulations regarding
the limitation of liability of Service Provider in section 2. In this Act, online
service providers are relieved from liabilities for copyright infringement, so long

as the conditions of exemption, "safe harbor" provisions, are met. Snce many of



those safe harbor provisions are related with ensuring the copyright protection,
the act is exempting online service providers from excessive liabilities on one
hand, and at the same time, contributing practically to protecting copyrights on

the other hand, both by way of safe harbor provisions.

3. In Germany, ‘Information and communications service act(Informations-und-Ko
-mmunicationsdienste Gesetze)' was legislated in Jul. 1997. Section 1 of the act, ti
tled Teleservice act(Teledienstegesetz) deals with the conditions of liability of onli
-ne service providers. Those provisions are somewhat abstract when compared
with those in DMCA, but it can be deemed remarkable in that it was legislated
even earlier than DMCA, and that it suggested conditions of liabilities in a syste
matic way.

In regard to Japan, there has been no legislation that directly deals with the
issue above. But there was a notable decision by Tokyo District Court that

admitted liability of online service provider for the online defamation.

4. In Korea, for there has been no specific legislation regarding the issue,
interpretations and applications of current provisions of related laws, such as
Copyright law, computer program protection law and Civil law, would be
needed to deal with the issue. Recently, a decision that denied the liability of
online service provider was made in Seoul district court. The most important
point about the liability of online service provider would be the conditions and
contents of "duty of due care". Need of "duty of due care" will be dependant
upon the the scale of online service provider, its commercialism and specialty,
type of infringement, actual awareness and possibility of awareness of
infringement, content of copyrighted work and obviousness of infringement,

contractual relationship between concerned parties, measures taken after



infringement, chilling effects on the freedom of expressions and growth of
internet that will be caused by imposing liabilities of infringement on online

service providers, and so forth.

5. This theme needs to be studied on the basis of legal theory, but it also needs
to be examined from the perspective of internet copyright policy, reasonably
balancing two conflicting values, the protection of copyright law and sharing
informations publicly.

Conclusively, considering the enormous size of network and a great amount of
informations these days, online service provider should be held liable only in a
limited conditions. Therefore, we need to concentrate on preventing infringement
in advance, by imposing appropriate duties, especially duties regarding
protecting and implementing technical measures for copyright protection, on
online service providers. If infringement occurs even online service providers
have abided above duties to prevent infringement, the liability should be
imposed only in limited cases, for example, when they actually have recognized
the infringement and did not take necessary appropriate measures, or when they
had the right and ability to control the direct infringer's action and they derived

a direct financial benefits from the infringement.

Key words : Online service provider, Internet, Digital, Copyright,

Student Number : 98275 - 505
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