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aujourd'hui, Editions du CNRS(1991), 102™ k=,

72) 3 WA A113x9] 9 A1 42 19859 ¥ Al453e] FAAA & Flolt).
9 TS Aol ojt Ak HAgle] AeH = qrAelEkar ARE 3
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Abstract

A Study on the Authorship
of a Computer Program Made by an Employee

in the Course of his Duties

HEON LEE
Graduate School of Law

Seoul National University, Seoul, Korea

With the rapid growth of the software industry, an aspect of the
computer program development 1s increasingly changing. The
problem that computer programs must solve becomes more difficult
and complex. In the early software industry an individual created the
software for his own duty or his own computer, but nowadays it is
general that on the initiative of a software house a lot of
programmer create the software jointly because making softwares
recently needs the division of labor and great expense. Therefore,
most computer programs that are developed nowadays can be called
‘work made for hire'.

Who is the author of a program produced in the course of

performing his duties by an employee of a legal entity? Article 2(ii)



of the Korean Computer Program Protection Act(‘the Act') stimulates
that ‘program author' is ‘a person who creates a computer program
work'. Pursuant to the Act, authors own the moral right as well as
the copyright to their programs and these rights attach immediately
the creation of such program. This is ‘principle of origin'. There is,
however, an important exception to this principle, namely programs
made for hire. Article 5 of the Act recognizes the exception and

provides:

Article 5[Author of Program Made for Hire] The author of a
program which, on the initiative of a nationlegal entity-organization or
other employer(hereinafter in this Article referred to as ‘legal entity,
etc.') is made by his employee in the course of his duties shall be
attributed to that legal entity, etc., unless otherwise stipulated in a
contract, work regulation or the like in force at the time of the

making of the program.

The Act clearly stipulates that an employer is deemed to be the
author of a program made by his employee in the course of
performing his duties. Considering that Article 5 1s an 1important
exception to the ‘principle of origin' and a conflict of interest
between employers and employees occurs in the applying Article 5,

determining the scope of Article 5 requires a considered judgement.



The objective of this thesis is to examine the legal structure of
programs made for hire by evaluating the existing arguments. The
paper will also review the laws pertaining to programs for hire of
other countries.

In the manner of developing computer programs, there are a
manner of committing program development to an independent
programmer as well as a manner of obtaining by employees. It is a
principle that programs created by an independent programmer are
not ‘works made for hire'. But in the light of actual contract's
ambiguity, determining the author of a program is sometimes difficult.
Although this problem is solved, it is still posed the question of
moral right(for instance, the attribution of initial authorship, the
conveyability of the right). Therefore, these problems is also

examined 1n this paper.

Key Words : Work Made for Hire, Principle of Origin, Computer

Program Copyright, Commissioned Work, Moral Rights

Student Number @ 2000-22143
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