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AIDS: Acquired Immune Deficiency Syndrome (3314 = & 43 %)
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ATC: Agreement on Textiles and Clothing (A -2 o] 7 of| 74 5+ ¢

CBD: Convention on the Biological Diversity (% &tk & o)

EC: European Community (-3 3% )

ECJ: European Court of Justice (+ 5 2] #+24)

EU: European Union (45 )

DSB: Dispute Settlement Body (%2 3l 2 7] )

DSU: Understanding on Rules and Procedures Governing the Settlement of

Disputes(:- A 3ll A 112 2 A xfol] &3t <Fal)

FTA: Free Trade Agreement (A5 3 4)

GATS: General Agreement on Trade in Services (F+< @& A H] A~ A)

AR A)

ICCPR: International Covenant on Civil and Political Right(*] %1 2 2 % ] %]
Helo] #gh =Arek)

ICESCR: International Covenant on Economic, Social and Cultural Rights(7d #| 2]
AF3] A 9 314 A 2 of| g gk = Al 7 oF)

ICJ: International Court of Justice (= A A} 2 2 4)

o

GATT: General Agreement on Tariffs and Trade (-4 2 52 of| 2%

ILC: International Law Commission (=21 *H <] € 3])

ITO: International Trade Organization(=+ A -<1 7] )

MFN: Most-Favored-nation Clause (3 &) = th-%-71 %)

NAFTA: North American Free Trade Agreement(&- 7] 2} & )

Paris Convention: Paris Convention for the Protection of Industrial Property
(A AL BT o B3k b i oF

PCT: Patent Cooperation Treaty (53] g & %2})



PLT: Patent Law Treaty (53] %= F)
SPS Agreement: Agreement on Subsidies and Countervailing Measures
(BT A =2 ol et g )
TRIPs Agreement: Agreement on Trade Related Aspects of Intellectual Property
Rights (- A=A A A A HA)
UDHR: Universal Declaration of Human Rights (] Al Q17 41 1)
UNCLOS: UN Law of the Sea Convention (<1 &} S5 & ©F)
UNHDI: UN Human Development Index(-+ 1 €1 7F7] 2k %] =)
UPOV: International Union for the Protection of New Varieties of Plants
(A EAF TR T B3 A 2oF
VCLT: Vienna Convention on the Law of Treaties(5= 2k of] 7 3kn] 2l L} & oF)
WIPO: World Intellectual Property Organization (A Al %] 2 A A+8 7] )
WTO: World Trade Organization(4] A -3 7] 7-)
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Canada-Pharmaceutical

Patents(panel)

Canada-Patent Protection of Pharmaceutical Products,
WT/DS114/R, (7 April 2000)

Canada-Aircraft(AB)

Canada-Measures Affecting the Export of Civilian
Aircraft, WT/DS70/AB/R, (20 August 1999)

China-Intellectual Property
Rights(Panel)

China-Protection and Enforcement of Intellectual
Property Rights, WT/DS362/R, (26 January 2009)

EC-Asbestos(AB)

European Communities-Measures Affecting Asbestos and
Asbestos-Containing Products, WT/DS135/AB/R, (5
April 2001)

EC-Approval and Marketing

of Biotech Products’

European Communities-Measures Affecting the Approval
and Marketing of Biotech Products,
WT/DS291,292,293/R, (21 November 2006),

EC-Chicken Cuts(AB)

European Communities-Customs Classification of
Frozen Boneless Chicken Cuts, WT/DS269/ABIR, (27
September 2005)

EC-Computer
Equipment(AB)

European Communities-Customs Classification of
Certain Computer Equipment, WT/DS62, 67, 68/AB/R,
(5 June 1998)

EC-Hormones(AB)

European Communities-Measures Concerning Meat and
Meat Products, WT/DS26/AB/R, WT/DS48/ABI/R, (13
February 1998).

India-Patents(Panel)

India-Patent Protection for Pharmaceutical and
Agricultural Chemical Products, WT/DS50/AB/R (16
January 1998)
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India-Quantitative
Restrictions(AB)

India-Quantitative Restrictions on Imports of
Agricultural, Textile and Industrial Products,
WT/DS90/AB/R, (22 September 1999)

Japan-Alcoholic Beverages
11(AB)

Japan- Japan Taxes on Alcoholic Beverages,
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/ABIR, (1
November 1996)

Korea-Diary(AB)

Korea - Definitive Safeguard Measure on Imports of
Certain Dairy Products, WT/DS98/AB/R, (14 December
1999)

Korea-Procurement(Panel)

Korea-Measures Affecting Government Procurement,
WT/DS163/R, (19 June 2000),

Korea-Various Measures on
Beef(AB)

Korea-Measures Affecting Imports of Fresh, Chilled and
Frozen Beef, WT/DS161,169/AB/R, (10 January 2001)

Thailand-Cigarettes(GATT)

Thailand-Restrictions on the Importation of and Internal
Taxes on Cigarettes, (7 November 1990) BISD 37S/200

U.S.-Gasoline(AB)

United States-Standards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R (29 April 1996),

US-Countervailing Duty
Investigation on
DRAMS(AB)

United States-Countervailing Duty Investigation on
Dynamic Random Access Memory Semiconductors
(DRAMs) from Korea, WT/DS296/AB/R, (20 July 2005)

US-FSC(AB)

United States-Tax Treatment for ““Foreign Sales
Corporations”, WT/DS108/AB/R (20 March 2000)

US-Gambling(AB)

United States-Measures Affecting the Cross-Border
Supply of Gambling and Betting Services
WT/DS285/AB/R, (20 April 2005)

US-Section 211

Appropriation Act(AB)

United States-Section 211 Omnibus Appropriations Act
of 1998, WT/DS176/AB/R, (1 February 2002)




US-Section 301 Trade Act’

United States-Section 301-310 of the Trade Act of 1974,
WT/DS152/R, (22 December 1999)

US-Shrimp(Panel)

United States--Import Prohibition of Certain Shrimp and
Shrimp Products, WT/DS58/R., (6 November 1998)

US-Underwear(Panel)

United Sates-Restrictions on Imports of Cotton and Man-
Made Fiber Underwear, WT/DS24/R, (8 November
1996)




b . PSP PPRPT 1
A2FF BAATA ] SAFHIT -+ vveervreenree e 11
A1A TRIPSE A AZA A BB HL G eeeeeeeermrieeeiiieeii 11
1. ZAHA EFRE HA7]|F0 o] 11
2, FHAQA BAFA ALY Z O rereeernrrieiaiiiiiiei 15
A28 TRIPSE A A Q] B3] B B veererrerenreiiiiiiiii 17
1. EBTAF H D eeerereerriuiiiiiiiiii e 18
] B L e T I P PP 20
3. EFAAY BIEFZ] B E T e 20
4. EF R T T ZF B A ettt 21
B B ) e A I o I PP 21
A4 FFRARS #d =7 26
1. EF)TAF A Q)R] cvvvvvrrrrrmmmnnneeiiii 26
2. 5o ® Aol ThBF o Q)R] eeereeeeeee 27
T I I 28
A5E EF A A B A 31
1. EF ALY BrEAd 31
RS I o) B P 39
1) ASEZA} ©]Q) v, BER AR T oeerrei 32
2) AAANNARSE vs., F-AZH O A 7] cevvvereerrmineeiiiieiinins 34
3. EF T 0] T ATET oo 35
x.]]g;g- 3]]/\43011@0]] q]?:,-l. - PR Ry 38

vi



xﬂ]l@j /\—]/g ................................................................................. 38

A2A BAFA O] of] W AL eeeeree e 41
20 ) =) ) PP PO 41
9. EAFA )1 9] FLEFHFH] ettt 43
3. B3 A Ao thak AJAFE e 45

A3 B o] WFE FJ AT cererriin et 46

o) P PP PP 46

2T O 49

3. GAFEZE F O W FEFEl A 53

4 ELZE AT et 57
A4 AT EA O] WE AL eeeeree i 57
1. gA g Z Ao mhE S A1Q] T QAT e 57

2. TPAFTF FE A O] U feereeneernn et 60

1) WTO A thAFTF ZA ceeriiiiiiiieiiiiii e 61

) TRIPSE A O] TIAFTF A cviieeeiiiieeiiie e 63

3. Y EA wE FAYAY] AL 64

4, FAT O] BEA e 65
A58 Aol QA FIEF FZFAFE e 66
1. B2 0] BFO] uneetretint ettt e 66

Q. ZEBLO] FFBunuereeeen it 69

3. GATzre] Bl A gD Gl A AT 72

1) Akt A 9] 2w 72

) A TATFR Y B Q] e 74

Th AN F G OEO] TR weeiiiiiiiiii e 75

. FTASA S TRIPS—PIUS TFE ceeeeeerrrrmmmmmnaeaieaiie, 30

Th, A TFEE ] et et 33



I
¥

1o

rlm mg
rv]I.

o
-
o)

D

A6 Ao W FAIHFE oo 88
A7TA A HEA bl MR B AT 91
A4 ES YA AATFA ) THTE TLF o vvvreeeir e 95
Ald FI3AA B FAGE] Bl dash St Agf--96
1. s5dMe aAgFH] on 97

2. A4 ol & wA v 99

1) A A0 AFAA O]H]eereerraiiieiieieiee e 100

2) Ful Wl EA3l O of] WhE G AL 102

3. QA Q7S] TIBE B AL e 104
DGATT AddlAAe] 424 s 105
DA27.2%9 FoA QA6 ThFF Tk 108

4. SA =el o S Ao el o111

5. mARNAG S A S AT A 114.
A22 A27.3% (a) T EF|PAF A Q] TFA o veerrrreereemriiinin 117
1. 7129 BAS o] 83 A2 HBHFH o 118

0. G AT H B HFH 119

3. A B O] AFLE] I O F 7| 7] ererrrrrrrrrrrriitieieaaeae e 121
A3A A27.3% (b)) T EF A A QT e 121
1. WTOOA Q] AE T Im0] ittt 121

9. 5959 P FX o] YT B oo 124

1) Z ] TP Z ] cvvrrreeereerinnen e 124

2) €AAY BA Do T BF FFA e 125

3) TRIPsE ATl Q] o Feeeiniiiniiiiiii 126

b ZAZNER O BF A E e 127

viil



‘Jr. -ﬁ—ﬁﬂ-% %Ed Eelucﬂ)oﬂ qﬁg_]. .,”_leﬂ @E ..................... 127

TF, CBD TFE 1A eeeereeree st 128
3. TRIPS‘?g?gjL]- CBD A]—O]_CL] ?‘:]_74] ....................................... 131

4. CBD £0]819¢] DSBO|| thal Al 27} Ad cereeeeeeeenennnniiiiiinnen 134

5. 28z e 135
A5 AP A o] that oY TFA TLEveeer e 138
FI LT A AL v veeneee e 138
B I =1 = I - P PP 140
1. BAFA o ml o] WE A0 O] B AT rerrrrreeereannniiriieeananiiiieee 140

T o [ = 1 PP 1492

3. AT EA o] TR B AL e 145
A3E 530 EAAQ o] ol BAT AFo] o ol 147
I s oY - ) = = P 147

9. Bata|a A AZE A oL B ] F e 151
A48 S AR FFE olojel BT As)7k obdl 9153
1. EFAAY AT O]Q) e 153

T = - I | P g 157
A58 A3AY] AFBE 0] QO] FLTereeuerenerni 158
1. ASAFS] A FBE O] Q) cerrrrnniiiiii 159

0 FLE] O] O] M| evreerie et 160
A6 B P O] L Z22 0] EL ittt 161
L. TR O] A 7] weeerrernrnreeeeeen ettt 161

2. B XFH O] TLOL O] T A+ reerereeee e e e e e ] 62

T - ) =) =1 P 165

1) MZ o2 ¢ AFEYE AFo]o] e 165

0) B OJOLE G| T8k APHEA Thrreseriemnennienes 169

1X



3) 7]%%01201] T/H?l’ HE 1;]_% EH‘?‘ 7]__‘5_ ........................ 170

A6 AR TR TPFE TLFvvreererrrreee i 174
A1d TRIPsH 8 ¥ 2T 8L AJZIES] A 174
1. TRIPsE A A30%Z W A3TZO] ThA - eevermemermmneeennnnn 175
DTRIPsE A A3039F A313 ARSIl FhA -vveeeevneene 175

2) AN A30F W A31ZAFOLL] THA e 178

2. BIAFHETFA Y] FhA| - eeeeeeeerere 178
A2 ZFAAAA] B O] O] Grorvrrr 182
1. B39 BAA] Tl BZRFE A A 182

1) TRIPs& A9 sta]d ek 4299] OJu] cevvviiiiiiiiiien 183

Th ] EOEO] O HLFEZR i 183

th ek oFE WAISA ofy ks o] 185

2) EAA W BEZREE AALY QT 187

7} BAA ou]o] WE MO O] FA] e 189

U oA Z Ao WFE G AL e 193

T, T FAF 7] R 194

3) TRIPsE A A3122 AR} F2dm e, 197

2. M AAFE] B 2 0] 71 FAFE 199
DRPSATEN =& 718k S5 ZAH/dae] ofufeen 199

D) TFF O] FE A eee e 201
DFHEEE AH 202

4)371,_]_;33 9/]@]:% ............................................................... 204

5) AT et 206

3. FFHO HJAFQ A AFEreeeeenrreee e 207



1) 239 HAAZA AFL9] Qu]eeeiiiii 208

2) &) T FAO] ThFF TLF 209

3) =20 B JFAO] ThFF T Zreeeere 212

4, 50 A A B YT O F O OOEE FrZeiiiiiiiiiii s 213
A3A THE AP TRBF T eeerrennnnnn 216
1. WAl AFQFY] o] WFE ZR0]evrerenininiiinieeeieeiiein 216

2. B AR O] Lttt 219

L) AR B Abceeeeneenertniees et 219

2) ] A1 Q1 AFO] A ZE 7] eeeeeetettitiiiii i 220

3) BFE] A1 Q1 AR 7] Zhevenvennnen e 291

3. ZFAIALA] 7] Zheeeerennnee e 299
A42 AAS BAFO] TIEF THTheeeeerrieietiiii 293
1. FAFO] ThBF AL Z eeerrerrrrrrieiieee e 294

2. ZF AFOFS] AFEFO] W2 HAFeeeeiii 299

3. AAA FFH 2 BT BAF e 231

1) ZAAZ TR O] O H] reenreeeiieaeiiee e 231

2) BB 0] ZFASFO] T e 939

3) E3 AAZ ZQAATFY H e 233

4) AR AAA AT FH e 233

F TRt ) ) ) P 235

5. ZIAIEE HLAF- e 236

. ZnZd ettt 238
e = I 240
PP 243

X1






A1 AE

1994 Folad AAAQ A #3 H [Agreement on Trade—
Related Aspects of Intellectual Property Rights (¢]3} “TRIPs§7d")] ©]
A7) Aol 2+ =7k 5l 53W Risss X3kEAl 8t
Aol AT =7kel wel SoRFolyt ffokE AlxN W EehAlE =
Sl o e Agdst= Zlo] Jhsekdih. ookEel thgh AHA|AA

T AEs] @ststel AAFE = A 5o did HARs Ve

ol
rir

oJkES A Aoz e & JEF &Fdt

gy AEst FANAAEE 7HAL e AAFS9 7T [World Trade
Organization (©]3} “WTO)]AA Ule|A TRIPs@dol 7]estAl Hel
ek WTO 319+ TRIPsE Ao oJste] ZAste 531035 45 WEA
ook shedl 1 g el AdEw, 94 WTO 35S
TRIPsE A27x°] iAol web A4, B 2 AFgolg 7Hs4

e A= el BT 53E sostojof dvh. g o]d
Ty o

| didtel S3E sodsta Ssds FsteS el slolA
W 2] (place of invention), 7]&®ok, AT ¢ T FUAAEAF
el xpESM T oF "ok olek ©Eo] TRIPsEA A28%Fe] wh
Sl A wierA <l AeE BAd ok o, AAAAE gl QoA
AP R A31xC] AAAA B AES sl @ aElw

PwToe EAQ B AAEE WTO AAl WellA A FHANAFE o]l AdE FL3 4
9] s}ubolt) Laurence R. Helfer, “Regime Shifting: The TRIPs Agreement and New Dynamics of

International Intellectual Property Lawmaking”, Yale Journal of International Law, Vol. 29, (Winter 2004),
pp. 20-21.



A33zxel wep SejEdoriE 20do]l AH7] Aes 5IAA

HERA Rl S8R E7)e TR oby Hrh TRIPsHEACMY 919

2ol Zstd SRS oF= dWoR WTO 3|d=9] Aoktgle a7 4
Al =2

T FgAte] e A T ARl FolE flstel Wl Al
Alekol  dE= A AR Ssdn HoiAl Ak ofdth
TRIPs@ st Aol AAAqadae  Rwoek Aol  WTO 3|d=29]
ITEARIZTE Foe S WalehA e Ao ® TRIPsE A olA = 37HA]

K

He EFHALS Fi tk. TRIPsEA  A27.2%9 A27.3%9]

o)

o
EF o ZRE Sl AL, TRIPsEA A30xe0] w2 Fold Ao
that o TRIPsEF FT3E  AQAANdE  HZeo #3t

32 ¢ eF[Paris Convention for the Protection of Industrial Property (©]3}
‘g eR)] A5xA)(2) B (4)F3 TRIPsHA A31xel w2 deAe
29l 9lE EF At Abgo &3 FA A A TFY ot}

- Al olest St d sl tid WTO 3jd=5 Aol g
Ygatol7t TRIPsHAOl EBHAH= AA7ZMA FAA Zdel w9
sl WTO 3= 3t 899 AE2A Ads] ofwRasta gheketA

FE ks Aelvh o2 kel TRIPsEH 53452 onlel et
WTO 3d=529 Aeold olsle z#atiion ol WTO 3Id=E0|
oA E S8 AT AVE TRIPsEAY Ssiqrdel FEEE=A
AFS o e =R ofojA A HUA.

A el TRIPsEY S3latdel dst A+ WTO 7|e
FAo xF=ol Hlsto] vl v FSE Adgolrh. = t=g AeRte], A=
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=
AW [Non  Governmental  Organization(¢]st  ‘NGO)1%S EH
ol &2 TRIPsEAY 538 ¥ LAt aFTHARET FXo fst

= =
FA4e, R 3 A B)e Fretag s wol Faky] uRel

ojflo FFTHURI Hdete] TRIPsHEAY Feqtds aidd
WTO Atel7b =& gk 7dybel] Igiths A% WTO 3s]ld=o] 3 F S+
THEHUARS xA7F TRIPsEW St dAet=A ool s
BhS o]HA = 29 F9 g ZE3th v= WTO EAAAAA=
A% ags AdAsHA AANE AAZ WTO AdedAel WTO
G gt sl $5 WTO g 2 Fav|79 sido] st
FzA 9ge v * g WTO Adlold 24814 7]+ [Dispute
Settlement Body (°]3} ‘DSB)] 2] WTO thdgdgel didt &4 WTO
sld=eAl slzAE ATl QoA IR WIS st
Ju SO AL AAAAEE S vl diste] #Ad WTO
AtllE dA st d3oly, FERARSe #Hste]  TRIPsHEA
St el oA FxE 5 e HdEe 224 TRIPsHA
A30x2] dojd Ao thst o]t el tiste]l A3 Canada—Patent
Protection of Pharmaceutical Products A+71 #o]t}, 3

TeRARSE  #AHA  TRIPsH E34Fdel ot &S F35ho]

2 PR, “SRTRIPSIG & M REHER R, THE SV S ML BhREELBT S 458101, (20074F), p.23.
% Canada-Patent Protection of Pharmaceutical Products, WT/DS114/R (4 April 2000), [¢]3} ‘Canada-

Pharmaceutical Patents (Panel)’]
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248 A4S FHsAel kS oled A ANV BFe Ao
gloiA ARF FAS thAz AaHE Fstel ddsolop Sk TRIPsHA
ol AX9 A¥ow gL,

WTO 3ol He 3FRARS #d X7} TRIPsEH 535714l
ujE =R of el tigte] Aol M= A, AAZA dHe AL
7Fesh FAEY BRue vAgt dxl WTO  BAMEVITE T F
FAHHo] wigAsithE AS AAR o] m=FelAe WTO #id 4
G| dFo2RY TRIPsHE 53789 st AdAel v &
pEFomM koA AAgE o] =il AFEA ol @staizt st

TRIPsEd Sslarde  ofnfel gk A zd2 Zofylo]  #st
"t} ek [Vienna Convention on the Law of Treaties(¢]3} ‘VCLT")]
A31x 9 A32xM sk Sl ofellA arHel whel @ Hojof
gk, WTO Aol el TRIPsHA S|t gl et sidoli= A d13
al Axjo]]l 3 oFal [Dispute Settlement Understanding(©]3} ‘DSU”)]
A3 2z wel FAFRE Aol sk dEarERe] A& Eojof & Aot}
o7l A k= =T A el #sk #ErES VCLT #131x¢}
A32xF on| sty

ToRART fd TRIPsHd Salardel did siqs nzs]
flate] o] =wolM = tad 22 o E e d.

> 20059 6¥ Hhdo] m=r AeF3|ALel ofMl B2 =] 2 (Abbott Laboratories) ] ofo]= X
ok ZHe Egk(Kaletra)ol] tlsle] ZAAANZXE Hatazl sk Bebde TRIPsE A 9 74

ReAs

Z
AN gl me A4S zAe APAS FEsl 23T F AALNE Breka o
ez ZeEe A Wie 2hoR neAe oyl AAH FHor Folg n
gt} Hald E7E WTo AN AAAT obd % @Al Alole] A A Helw Fojg B
AL v & wFolgls o] 9t} Jennifer Bjornberg, “Brazil's Recent Threat on
Abbott's Patent: Resolution or Retaliation?”, Northwestern Journal of International Law and Business, Vol

27, No 3, (Fall, 2006), pp. 220-222 .



WA A2l ME TRIPsER 5314174 a4 A1 el disto]
ety oy nEE Fate] TRIPsEAstolA Asle 53HE #4942
oJokE 1AL A5S ZdlelA Ha, TRIPsEA E3+49 w3
FEeE oldE Atold Helg ooy, TRIPsEW ol SlojA g
FHYS AFP 59 e9low AR WTO 3 TERARS 2 E
Hab=dl A Aozt EAES it o)st Al wel TRIPsE A
S8t gl st A4 AN vt Favt 5 EEstaA @

A3FNM = TRIPsEAE 53114 A del diste] azkgicy, VCLT

At A 50l WTO A#elA FAA ez ofgA A&5U=%], TRIPsHA
581917 aAel ojwst ouE Folste=Alel diste] m#etty. VCLT
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S A diste] AHESH, FEI g, HeEpd,
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&gl fmE sheAel AdEAel distdA uEe Aotk ol
A TRIPsEA St del sk sfixe] FAAoww AP Fre=
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3o Alelzx], Sauate] et Aol dist ofxzxgl A
z2)¢} #¥ste] TRIPsEAE SdtdE2 WA one] digt sAe]rh.
a1 ¥eRART e #dste] TRIPsHAY 537l ud 4> WTO
AR Al9.2xe wE ZtEs|olel dwkolAbs|e] WTO didgd el st
A4 A o] obd WTO DSB delA E2st s oz 7t
T3 o] E=EoAE TRIPsEAY SFAESNIAY 871 28° FTeAx
53] ¥eRARI #aste] s o] oA =299 oA 7t W A27x)
Es|id oz RE e ALy, A30xe dolg dgel oI o
3129 ZAAEA 47 TRIPsAAl T3 gk A5x=(A) (2) 59}
)Eke ATt er @k 53 tdo] obd TRIPsEA S vl 717819
U7 ARgE T Aol Sl b AR FATFES® WTO 3979

<
TERARS ) WA #do] gl Etskal oA etk

b TRIPsE Aol A= A25 #1574 (Part Il: Section 5) |4 27256 A34F7}A &5 87l 531
AL Fa Atk AR oRE B A 27F A= “5 3] U)X (Patentable Subject Matter)”, #2832l
A= «3]ol¥l dE(Rights Conferred)”, #|29%ol X+ “E53&212] ZZ(Conditions on Patent
Applicants)”, A|30ZA &= “3lodwl Ao tgl o 2] (Exceptions to Rights Conferred)”, #31z¢ll
A= “EdE A 59 = AF8-(Other Use Without Authorization of the Right Holder)”, #3239 4]
“F A T+ E<(Revocation/Forfeiture)”, #133Zo A+ “X & 7]7H(Term of Protection)”, #|34%
e Az 53] Y52 (Process Patents: Burden of Proof)” ol tisjA o} lt).
" TRIPs Agreement Section 7: Protection of Undisclosed Information Article 39.

8 TRIPs Agreement Section 8: Control of Anti-Competitive Practices in Contractual Licenses Article 40.
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A2 A EA ) S

H1&2 TRIPsEE AZE & Sol2E=

1. 7AW Ssis FHAv|E

1o
jihJ

o

TRIPsE7 Ald A, 2 =718 53y Hasses 2357 sk =4
o]l ATt FA L FAo #AsH ARk 1947 [General Agreement
on Tariffs and Trade 1947 (°]s} ‘GATT 19471 ¥ 32 gk [Paris
Convention for the Protection of Industrial Property (1967) (¢]3s} ‘3}g]
gob)], 83 £33y [Patent Cooperation Treaty Paris (]38}
‘PCT)] & SsEI9 #Fdo]l Q= FAFdA= 53 AAe] vzl
Aol th3t HA7F B3l thete] aekA ke’

GATT 19472 F2 AHpEaL HRPEAQl &5l diste] o5

AE FHo=EA, AAANA BEo] deids @A A20E (DF 0 elA

TRIPsEE AZ A AAY 2t UEEd 5o o Rope] 7|eS 5RIEFEH A
9Jstar l=Aldd & B = Memorandum of the International Bureau of WIPO on Exclusions from
Patent Protection HL/CM/INF/1, pp. 24~25% 2. www.wipo.int o4 74 715 (2009 7¢ 12
FHFHAE).
10 GATT 1947 Article 20(d): General Exceptions:
(d) necessary to secure compliance with laws or regulations which are not inconsistent with the
provisions of this Agreement, including those relating to....the protection of patents, trade marks and

copyrights, and the prevention of deceptive practices; (o] & Al; A=} =)
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PE MEE wbEn 5S¢ F Ak T e wEk AYks
GAAES S ESE ATl oA #HE 2A7F HT7Rbe] Aol
E3Es aApEe ooy FAFAe] glojA FE Ak hekA e
Ao g o] 53K g ARE tAels 4 9tk
gl r= SRS Qox F8= Frlel tiste] W=Rlt¢-&
g An 53 QoA $AEE JAFTE AL sty Sl
YRl 43S S5sRSo #ato] vl apH glo] e sl
=R EE o 5 e s F5e des mAgs Uosie] ekl
Rl el wel, sl sWeS tE FW%Eo] wkeF A
=l Al ook digtel 53HITE Foditd, AR gE
R HAHIE ookFe] tid 53d HIE s F dnkes HelA
daet oo 9tk 2y TRIPsEAslA el Ax e H7ME9]

%

1r
ooy &
o gk

of  ZFdstAANE A= Al FHLASA HI)ele
AUg oJekEol F Q3 Al EE 1998 Aok

¥ 19
ol
A
ﬂ

shegorel @@ oA, TRIPsEHol AFH7] A4 steldore] 2§2
WA g, AmmaEst FANAES Ao} AR AR A AU
JerES TFE 5 AR

1 paris Convention

Article 2: National Treatment for Nationals of Countries of the Union
(1) Nationals of any country of the Union shall, as regards the protection of industrial property, enjoy
in all the other countries of the Union the advantages that their respective laws now grant, or may
hereafter grant, to nationals; all without prejudice to the rights specially provided for by this
Convention. Consequently, they shall have the same protection as the latter, and the same legal
remedy against any infringement of their rights, provided that the conditions and formalities imposed
upon nationals are complied with. (] 22} A]; I} 7Fx)

2ori ouxor EHT| ooFES EEHA i, FAl S TAR o oFE 2198

BEstgeh A3 AR AUY eJokE e AmAFER ohlet A AANFIAE 1Y

Aol ATt Jerome H. Reichman, “Compliance with the TRIPs Agreement: Introduction to a
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g getelae] $4a9 Ax
ol B Ewaeld 9 244 $ANS wAads wWeld s
oel7k Qrk ' e WERgeaHn $49 AnE S uyga
oetEsl pasto] ojmet EHRES ATE

=3)o] pelo] Ut OE s £as 4024 1970de] 449
PCTE 5 % Atk a8y % @AARE 7k mupgate Ssige
2345 sl diste] thEA 9=tk PCTE sl gk A19% Do) upe
=wgge seA FASsEAe] et 1 q
wolth. PCTolME SalimAs} o)=e] 582 2980 olx wew

¥}

1>
to
N
1o,
of
e
oty
=2

N
2

>
tlo

Mg ARHL 24T 58P AAE 9B SRS AR
T e e B, FASH Holg AFE A ohrhl

Scholarly Debate”, Vanderbilt Journal of Transnational Law, Vol. 29, No. 3, (May 1996), p. 379.
13 Paris Convention Article 4 (A)
(1) Any person who has duly filed an application for a patent, or for the registration of a utility model,
or of an industrial design, or of a trademark, in one of the countries of the Union, or his successor in
title, shall enjoy, for the purpose of filing in the other countries, a right of priority during the periods
hereinafter fixed.
(2) Any filing that is equivalent to a regular national filing under the domestic legislation of any
country of the Union or under bilateral or multilateral treaties concluded between countries of the
Union shall be recognized as giving rise to the right of priority. (o] 28] Al; DA} 7%)
1 Klaus Stegemann, Bohumir Pazderka, “The TRIPs Agreement as an Alliance for Knowledge Production:
The Funding of Pharmaceutical Innovation”, Journal of World Intellectual Property, Vol. 6, No. 4, (July
2003), p.532.
15 Paris Convention Article 19: Special Agreements
It is understood that the countries of the Union reserve the right to make separately between
themselves special agreements for the protection of industrial property, in so far as these agreements
do not contravene the provisions of this Convention. (o] &8l A; Zx} %)
18 Frederick M Abbott, “World Intellectual Property Organization, Basic Facts about the Patent Cooperation
Treaty”, in Frederick M. Abbott, Thomas Cottier, Francis Gurry (ed.), The International Intellectual
Property System: Commentary and Materials, (Kluwer Law International, 1999), p.1433.

13



g AT FAsS ooty #wE =udel AFI A UolA
AaAes AfEeE £ oAgen 7 A A} o] H]Fo
FERARS A 2AZ AT F AT ¥ 9H Hrhe oobE
AzWel= 535 HIsiHetz oofFel 538 FoshA deo=A,
S8ld AlxzWol ofd tE AxNe Skl S okEy meol e
. oJokE S AALELS] A A A Z

=3
B} AlFol Alxyel Hlste] olobE S o
ZALE AT o9l Sk 7]E
S&ol wate] ojokE W ojobE Az Akl AW W A7) KT
U3 ARHE SAHS gersle] cokE W JorE Azl djF

hl =
AN Helrt goldtE® ene AYs mosl T+ At

Y TRIPSEA oA AHANARS FAHES AHANE B35 oS FAsA &3

t}. Holger Hestermeyer, Human Rights and the WTO: The Case of Patents and Access to Medicines,
Oxford University Press, (2007), p. 37.

18 Joseph Straus, “Implications of the TRIPs Agreement in the Field of Patent Law”, in Friedrich-Karl Beier,
Gerhard Schricker, Gerhard Schricker (ed.), From GATT to TRIPs : the Agreement on Trade Related Aspects
of Intellectual Property Rights, (Wiley-VCH Verlag GmbH, 1996), p.174.

BV fokEe 539 HEE WwE FFHT 1 7hHo] 15%9A 50%7HA tl AHE S
ATk BT, “TRIPSHEZL N B s 45,5 T S v R EER Y™, Tike s (NPT ), (20064F 3J1), p.
203.

2 gupmow wo] thate] 1499 55HES AFEiietE o ofEd HE Ssnie
=

o n

{0

o]

7d = 497 A2l sHAth Peter Drahos, “Developing Countries and International
Intellectual Property Standard-setting”, Commission on Intellectual Property Rights, Study Paper 8, (2002),
p.8. http://www.fightingdiseases.org/pdf/unravelling_of _CLs_norris.pdf (20093 79 209 HFWE)

2 m e 19740 EAFY (Trade Act of 1974)0 4] mwA =] EF Ao thxatr] 915+
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el gof A2sxtel 0] Wt Al goke AT A8 e AL F

301x5 A3kt o] T 301 19799, 1984 B 198819 7t slA EQlvt. 1988 F
S+ (Omnibus Trade and Competitiveness Act of 1988)oll A= 8 = 7Fe] A A A4kd B35
HE Wds] dista AHAANE BIUEs ddH o Hriste Hogwo] wEFe w7t
B SHEY dAEERC), SARANATPWL), A A TWLOE AHES s gtk 19
US.C.A.§2411~19 US.C.A. §2414 =,
22 Qlivier Cattaneo, “The Interpretation of the TRIPs Agreement: Consideration of the WTO Panels and
Appellate Body”, Journal of World Intellectual Property, Vol. 3, (September 2000), p.637.
B 72|zt v “TRIPsE G 9] o oFF 5389f FFR = 3 n=e] g3 olg
b7, AR, S #1207, 2006, p. 84.
2 Pparis Convention Article 28:
(1) Any dispute between two or more countries of the Union concerning the interpretation or
application of this Convention, not settled by negotiation, may, by any one of the countries concerned,
be brought before the International Court of Justice by application in conformity with the Statute of
the Court, unless the countries concerned agree on some other method of settlement...
(2) Each country may, at the time it signs this Act or deposits its instrument of ratification or
accession, declare that it does not consider itself bound by the provisions of paragraph (1). With

regard to any dispute between such country and any other country of the Union, the provisions of
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paragraph (1) shall not apply. (c] & A; A=A} 7F%x)
% Monique L. Cordray, “GATT v. WIPO”, Journal of the Patent and Trademark Office Society, Vol. 76, No.
2, (February 1994) p.132; Daniel Gervais, The TRIPs Agreement: Drafting History and Analysis, 2nd
edition. (London: Sweet & Maxwell, 2003), pp.9-10; Frederick M. Abbott, “Protecting First World Assets in
the Third World: Intellectual Property Negotiations in the GATT Multilateral Framework”, Vanderbilt
Journal of Transnational Law, Vol. 22, (1989), p.703.
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Challenges of Adjudicating Minimum Standards Agreements”, Berkeley Technology Law Journal, Vol .23,
(2008), pp. 874-877; Frank Emmert, “Intellectual Property in the Uruguay Round-Negotiating Strategies of
the Western Industrialized Countries”, Michigan Journal of International Law, Vol. 11, No.4 (1990), pp.
1344-1348.
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Geometry for the Preservation of Multilateralism.” Journal of International Economic Law, Vol. 8, No. 1,
(2005). p.93.
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E5 5 BT 3FA ¢F3kt). Negotiating Group on Trade-Related Aspects of Intellectual Property Rights,
including Trade in Counterfeit Goods, Existence, Scope and Form of Generally Internationally Accepted
and Applied Standards/Norms for the Protection of Intellectual Property. Note Prepared by the International
Bureau of WIPO, MTN.GNG/NG11/W/24/Rev.1 at Annex Il (15 September 1988.) , p.33.
http://www.tripsagreement.net/documents/GAT Tdocs/Existence, _Scope_and_Form_of _Generally_Internati
onally_Accepted_and_Applied_Standards_& Norms_for_the Protection_of IP_E.pdf (2009 7€ 20
A HITUE).
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Ao AAE Wk o] Al F7hE fFFolteE FAFel A TRIPSEA S B S A=4o=
ZF2135}93 U}, Keith E. Maskus, “Regulatory Standards in the WTO: Comparing Intellectual Property Rights

with Competition Policy, Environmental Protection, and Core Labor Standards”, in Keith E. Maskus (ed.),
The WTO, Intellectual Property Rights and the Knowledge Economy, (Edward Elgar Publishing, 2004.), p.
56.
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TRIPs and Health (3 &%-% 20091 74 12¢), p.38.
2 TRIPSE A 5B 7] #3F A9 [Declaration on the TRIPs Agreement and Public Health(©] &}

=3}4191°1 WT/MIN(01)/DEC/2, para.7, (14 November 2001).
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TRIPsE oM 535Fd LdFE 2099 53 RF77He Fojsnh ¥
WTO $l=2 U ook S53nse st dast X8 HT &
UAARE, o]# st ZA Al TRIPsHAANA SdAES HAVF Hotd el
Qs o)M= ol H7] wiel, WTO 3gd=2 FHA 2099 E3HDE
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3 TRIPs Agreement Article 33 Term of Protection
The term of protection available shall not end before the expiration of a period of twenty years counted

from the filing date. (°] 2] A]; T2} 7 x).
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Affect Access to Essential Medicines in Developing Countries”, Health Affairs, Vol. 23, No.3, (2004), p.
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37 Brent Savoie, “Thailand’s Test: Compulsory Licensing in an Era of Epidemicologic Transition”,
Virginia Journal of International Law, Vol. 48, No. 1, (2007), p. 229.
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Kuanpoth, ““Harmonization of TRIPs-Plus IPR Policies and Potential Impacts on Technological Capability:
A Case Study of the Pharmaceutical Industry in Thailand”, ICTSD Programme on IPRs and Sustainable
Development, (November 2006), p. 33. A =7t A A" o] o FF3 53] o ekE Alo] 9
7HE S ERE v x5 2 E Michael Westerhaus, Arachu Castro, “How Do Intellectual Property
Law and International Trade Agreements Affect Access to Antiretrovial Therapy?”, Plos Medicine, Vol 3,

No 8, p. 1231.

¥ stAEHet 53 oJokFel g H Aolel FACl digk AAIEHA #A1E, Holger
Hestermeyer, supra note 17, pp.146-148.

O WTO TRIPsE A9 =Aeke]l ek MSFe] 4 &3 “The Second Wave of the Access Crisis:
Unaffordable AIDS Drug Prices... Again”, (December 10, 2005) http://doctorswithoutborders.org/news/hiv-
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gk g gkel] lojA el zAIgE FAI4=X]= United Nations, Report of the High Commissioner of the
Human Rights Commission on Economic, Social and Cultural Rights, The Impact of the Agreement on
Trade-Related Aspects of Intellectual Property Rights on Human Rights, UN Doc E/CN.4/Sub.2/2001/13 at
14, para 44 (2001) W&< =,
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' Frederick M. Abbott, Jerome H. Reichman, “The Doha Round’s Public Health Legacy: Strategies for the
Production and Diffusion of Patented Medicines under the Amended TRIPs Provisions”, Journal of
International Economic Law, Vol.10, (December, 2007), p.934.

42 David W. Opderbeck, “Patents, Essential Medicines, and the Innovation Game”, Vanderbilt Law Review;
\ol. 58, No. 2, (Mar 2005), p.509.
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47 David Henry, Joel Lexchin, “The Pharmaceutical Industry as a Medicines Provider”, Medicine, Society
and Industry, 360 Lancet (November 16, 2002). p.1591.
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5

ZA9] 4IAE UF =F 2= Vera Zolotaryova, “Are We There Yet? Taking ‘TRIPs’ to Brazil

~

and Expanding Access to HIVV/AIDs Medication”, Brooklyn Journal of International Law, Vol. 33, No 3,
(2008) pp. 1112- 1123.

¥ Bl5E 2006 -E] 20081 Abelell, B 7744 o] okEe] ti e AAIAAIE F skl o 7]
+ EfavirenzZ} Lopinavir 7 7}A] olo]= A& ofekE®m AT, ¥4 =54 98y, dd, 7%
QF, Zkk X =LA 7F A2 EE STk Dr. Yot Teerawattananon, “Assessing the Implication of the Compulsory
Licensing Policy in Thailand Between 2006-2008”, Health Intervention & Technology Assessment Program,
ook AT B ek v BE23], ofofE 5ol AALA, 7 d 3]
+E 120009 49 29 Hod AWUAR), p.43.

Elsre] o) okEo] et A NN Z = Bl E3) W A|51%(Thailand Patent Act Section 51)°]
<AE 3L 3t} Siraprapha K. Rungpry and Edward J. Kelly, “Pharmaceutical Compulsory Licensing
Update”, Thai-American Busine,,s Vol.2 (2008), p. 42¢] w24 Bl E39 A51%E v-&3 7o)
P At
The ministry or bureau or department shall submit its offer setting forth the amount of royalty and
conditions for the exploitation to the Director-General. The royalty rate shall be as agreed upon by the
ministry or bureau or department and the patentee or his exclusive licensee, and the provisions of 50 shall
apply mutatis mutandis.

#5124 2] “provisions of 50 shall apply mutatis mutandis(to Section 51)’7F 74 ®keF &3] A9}

PR B FGR T Apelol o7k ek AR AAARLE Fekol (HHsa ARstolof s,
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oflojt}, ZEjy o] ARHAELS WTO ®EANAAZANA7E ofer FAH4
AAA F4y 5 B AFPOZAY WTO e 9 F27|FolAs

AARA P etel AT = A A7 ol A Rahgin.

H5& E5AA s o ZHA
= o — =

TRIPsH7d S3lvtds> WTO =5 Afolo] g dgxte]7}
TRIPs@dol BAY = AA7HA FAA XAl Hdx WTO 3=
Atol 9] Bl AbE e A3 By Esia FA4How A okt

oA S5 Eo TRIPs¥EA A27.2x+ @y A o]&9o FA7h

|o

A50x sl A o] ARHS A 5 = Ao FME ¢ dEA NI Fa otk
Section 50:
...when the royalty, conditions for exploitation, and restrictions have been prescribed by the Director-
General, he shall issue a licensing certificate to the applicant...
Edward J Kelly, “Compulsory License Shock in Thailand”, Thai-American Business Vol.2 (2007), p. 21.
¥ ozt AbdlE dlo]= oJofEel] #ale] HE FFRART XL TRIPSHE A 9ol =
oA ool wEk s & el Atdlelty ey dobz gt AbEl el A, vl NGO
Aok Al 2ol K oA, A AFS HI|stal vy} HolZegh Fa AN Foo] ZEt
At HF dolz gt Atdle dAe® v HAAT, v A4 A3 dolize e
ZAAANA THAS dA4ss AL olldE FHAAEZ BE3 skl Joint Understanding
Between the Governments of South Africa and the United States of America, (20 Sep 1999),
http://lists.essential.org/pharm-policy/msg00244.html (2009 7€ 20 ZHIFTWE). o]9ol= A A<

A3)o] #3F v o =, US Remains Hostile to South Africa Drugs Act, BUS. DAY, Sept. 27,

1999, at 4.
® 5o BHEs Mol Ba TAL ol Aad, A5g AegolAd A

s},

o
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$FHE o953} o]dt ol thste] TRIPsHAol BHsta st
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obdlol A TRIPs®EA 5842 sl3e] 9lojA] @Astelof s
$FEE o5 el thste] AAs AvlnaA ot
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57 Qlivier Cattaneo, supra note 22, p.631.

% Amir Attaran, Lee Gillespie White, “Do Patents for Antiretrovial Drugs Constrain Access to Aids
Treatment in Africa?”, Journal of the American Medical Association, Vol. 286, No. 15, (October, 2001). pp.
1888-1891.
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oferFe] AHIe EAS=H oA oEes HR e IUES
TRIPsEA A1z 13eAe  “- 3]d5E A7) kel afst | As 2
T3 delA o] AL Al Al st Ads o)y S AHfEe] AT
F 9t = 4SS 2% TRIPsEA ##H 23S o]l
TRIPsddel el A=A 9= ®e el A

Fo (lexibiliy) & Ffatkn  Fgstn vk wer  5¥AR
2

¥ga AR 74

hs =

TRIPs® A A7x9 A8%F 4

o

2 Kol WTO 3lel=o] 2Astaxt

% Joseph Straus, “The Impact of the New World Order on Economic Development: The Role of Intellectual
Property Rights System”, European Review, Vol. 15, No 1, (2007), pp. 50-52.

8 Gerald J. Mossinghoff, “Intellectual Property and International Issues: Hearing before the Subcommittee
on International Property and Judicial Administration of the House Common the Judiciary”, 102th Cong.
105-106 (1991).

82 Mohamed Omar Gad, “Top-Down Rule-Making: Negotiating the TRIPs Pharmaceutical-Related Patent
Provisions”, London Institute of International Banking, Finance and Development Law, (2003), pp. 9-10.
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9) AHAIL BE vs, Beigue] 27

TRIPsHd S3ltds aladdtel Slolx Foo] afstel A A4
H3E  Apolol  o]9o] ArEFHlomx  TRIPsEA S qAdo  &l4o]
oj = 1t}

S fAE ookFo]l 53Ue et olFE A ooFE 9
TFUE AT £ vk olys HEE TRIPsEAY A28FolA RAsta
oA wlERAQl Heolth ARY A H A digh REE o FguoR
Sl A 7 led, 23 ALY EARATE AL 7Y S
FES FASHEH AFEE 5 7] wEolth % wEb WTO Al A sk A
FoAol zfate] FHY AFGAAAL BE AAE AAlEE A AATY
AEE Ago|tis F4o] gt ¥

GATTsle A= F99 o]9& st #AAE Wi Zlo] dZFQlo]
gttt e #Ag e B AE SAART Y fol=E

2 FE7, "TWTo BASNAY Tt AR HAA BE: AAAANAY FHA AEE F
Aoz, Auddshal waLehel =, (2008'd), p. 170.

“OgAHow B TRIPsHA S Aste] A= ole s BAsts ARF9S AAATA
e s BAgTE, S AT 9] BHdA Adtets AAS 2t vk
68 olo] thE AwWkH Sl =] Robert J. Gutowski, “The Marriage of Intellectual Property and

International Trade in the TRIPS Agreement: Strange Bedfellows or a Match Made in Heaven?”, Buffalo
Law Review, Vol. 47, (1999) .
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Su WgATgE e AAs ol Frhe A& WAy skl B
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AAANAE Agets 22X W Axprp 1 2 dGst T ulsk Fuo]
HolH = olHthE TRIPsE A 7HA#-S A A A B35 o} 25599
WA ARl FEZ TRIPsHEA Sl o aiAs % oA vkt

3. S84 old el A

WTO 3¢=& TRIPsEd #All.1xeo] we} TRIPsEE FHARZ
712l MEA s T delA, 7] vk afret ] o Ax W 33
el S35 2 oS Af=zol A4 5 Atk % TRIPsEH
ole} Ze HA|FEHIE WTO 3d= AFE Uy TRIPsEA
Sy AuiEA e e JleA FERARSE St A4S
Il o] &sk=d lojA et AgAE
A F7F= TRIPsEA S ol sho 9lojA Hxo s A
WAl s FHeAh, dE 7SS TRIPsEAS A7|Hd Zokoz Hol

HAo] TRIPsH Aol wet #Ast= WhHoe s TRIPsEAS o337 =

5 GATT Article 20: General Exceptions
& Article 1: Nature and Scope of Obligations
..... Members shall be free to determine the appropriate method of implementing the provisions of this
Agreement within their own legal system and practice.
% Nuno Pires de Carvalho, The TRIPs Regime of Patent Rights, 2nd Edition (Kluwer Law International, ,
2005), p. 62.
87 Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights: A Commentary on the TRIPs
Agreement, (Oxford University Press, 2007), p.27; United States.-Section 110(5) of the US Copyright Act,
WT/DS160/R, (15 June 2000). [°] 3} ‘US-Section 110(5) Copyright Act (Panel)’]. para 6.144
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AL Sl TRIPSEAC] A2 a8 Tt oo 53 A
obU ). AR, MiARYE, “TRIPs| ik S AH BHEBR AR /C FeBry i, TAuE, Pk, ARk, 178,
%514, (20074F), pp.58-59.
® TRIPs ol A= b o] qrAsta gtk

...Recognizing that intellectual property rights are private rights;
¥ TRIPSHEA S AZoIA AAA A A A AE AAT AL AlgEe] FRatd A
7N, AAA R Va5 AAANEY] ge A goe] duHow AHojHes At
UE g woew Akl ARl At Al ol A At ARl A BE
o] stz volrtal &S Adxstel, AAg ViwdA Al or G4 NEEESER 6
of 5 AN AAS] AL AR E Sojstolof diths AAS WolsolA s $Ftol
2 o] QAvh. SREHT, U pE I FAME BILARE B DA 2 RE R A S R AME AR I 5™,
FEERE SR, 283001, (20034F), p.70.
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ATt s = vk webd TRIPsEA oA A A Aqbdo] AR
dede dFsks A2 diddel SlojM, yerae] & Aol A 9
Agel oM FHQl FFe gekEel o Aol distel WTO

=°] A7ivere] 1HF W Al: & deld TRIPsH74 9

ot

o,
w4

|

Hoowm

IR oW 5 YEF so] WTO FA%e FUH Pt Ay
5 WES dvhn B 5 9o

™ Rochelle Cooper Dreyfuss, Andreas F. Lowenfeld, “Two Achievements of the Uruguay Round: Putting
TRIPs and Dispute Settlement Together”, Virginia Journal of International Law, Vol. 37, (Winter 1997),
p.297.
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A37% A i

H1E MA

GATT 1947 AAZS EANAA L= =7kgHe] A o] WAdst= 4%
AMAE S ARRgE g, F4, % 2]
wANAYH S Hdsta, 87 2} of] A] A GAY
T (consensus)°ll gate] HE st & Q= HIRIAE Yt
sk o aeyg A SAde BANEEA DRy A
R, Fgel fste] HAERIAVE AEEE Fert dEs] =EA
A GATT 1947 AN AAEE F84 wHelx w2 H#s 2
=P el= N

olx= AAF27]7 "World Trade Organization(e]st “WTO' ), =
sty S1% $F3elekE = TUruguay Round(e]dt  ‘UR™ ), g/l A
GATTS wAHAAES rHATA] WA AR Jhgets Wdel
et =9z olejxiow g Ax RASAFH 2 HAe #e

oF&ll TUnderstanding on Rules and Procedures Governing the Settlement

™ UN 7 # o] A}-3] (Economic and Social Council)] = #1591 7]7(1ITO) S $13 shulual el
n= o) s o] Wi e AP E R RFoRA HAFA|F Fdo] FAIEAL GATTE #ARIEHE
A% FAAolgte AXEHEASE st HAF 75 Ateld FAEE S 2A4ste T47
T2 A4S =k GA Ha A A
A7 wZell, GATTOA FA el e AN Ada= dAT APRA HAas FvshA] &
Atk olel tigk AR == A 9 1691, T=AEAEHs , (B AL 2006), pp. 19-20;
A, TwWToW e &4 A GATS, TRIPs, DSUy , (A4 A}, 199617), pp. 474-4765 %
Zuhey, TwroAlAlel BASAAEAT , AR, (FFAL 19961), p. 12.

o

-

3 Donald McRae, “What Is the Future of WTO Dispute Settlement?”’, Journal of International Economic
Law, Vol 7, No. 1, (2004) , pp.3-8.
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of Disputes (°]3} ‘DSU" )y 7} AHEATt. DSUAAM = SN A DA 7}
At dA4% AES FAste o dxte 58S drREuA &%,
Folof 9wt HEo|} 47T B Ao ARE £ Qe FAHALS

L=

A F A AL, SAFH A B AFrAel wek WTO
ddgde S slets PR 0 Qste] BASA A}
o7 of|Fo] 7hsstA HUTHE Hol Fast adFe shvetal Erh

U.S.—Gasoline (ABAVA L] 7T @A77 HEox2 WTO A<
oulE sl h=d lolA FAlFHe Aol #eh AFH O EA

ZoFHo|  #3t Bldug ek NVienna Convention on the law  of

o2

o
2
2

" DSUCl A WTO ®As A AAd Algkel B3 FH o2 FouAol A 43%, 47%, 483
ojnl; 4, 24 B FHEAANAE 54x; AL U AAPeIA = 7.1x, LT AA
= 85%, 8.7%; HEdHAA A ‘HEFA AL A= G EAe 12.8%9F 12.9%; A4
Hax el glojAe] 16.1%9} 16.2%F, 12.4%; a4l WAl 2] 17.5%; A20F0 A4 &
A Aol AFAR A 2 A oo g zHEel lojA] 213%-216% T FAE
o 9
ol 3k WAl 9 F o)Al (reverse consensus)FHrl. Al walw, oE: o)A@ BA A7t &
o2 oy} AT HuAE AuetA] olUslr|Z AAREA| olUstE @, A A7)
TE olg Auatn], FAPAAE Ao} P2l wuAE Fa Fetsts P o)
ghe. DSU Al16% 2 A7z 1493 =
® DSU Article 3:
2. The dispute settlement system of the WTO is.....clarify the existing provisions of those agreements
in accordance with customary rules of interpretation of public international law. Recommendations
and rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered
agreements. (¢| 2 A, A} Fx)
" United States-Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R (29 April 1996),
[¢]3} ‘US-Gasoline(AB)’], para 17.
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Treaties(e]at  “VCLT )y ZoFaiA e 7|2 A& A&tk 1 o]+
WTO A4 DSB7F DSU A3.232742 =AlaHe  sfide] st
HEFHCEA BldueF zokeld  rEE A&skedl diste] WTO
S| 152 Fosta Q™

ZoFaf At Aol disiM= VCLT #Al31x9F Al32%elA st sta Sl
eSS s Avrd, Asize] wel ok BAE oujo uhe)
A Eojop sttt olefdt TAA onE= xoko] Ui H Ao F3tEojof

Jo

shel, PAREY Eelo] wE sAjolofol @k w3 Rl §A FF
Folsh w0 gAEge] B AgW £ U AW WATFHE

Fastojor 3km, A (in good faith)3hAl sl = ojof ). A31ZE
Agato] sAE xoke TAA oulE WEks] sby] flste] =2 1 gw|vt
o] 5] ofmjs A s wiEsh Aol A32xelAE WA 7] F]
zoF A DAY AMEE 2TE MY BFA Fuel & £ v
TSt k. P VCLT A31x8 A32xoME zoksla] g eA
e Eolol e W QAES] HFH JHAES R A, #E 84 F

Aolel AAAAE s i A op ek

o

k9

BolAN, fwToR T FAL A9 AANRET] WA on), , (FAESHAL 20084), p.72,
p.77; Michael Lennard, “Navigating by the Stars: Interpreting the WTO Agreements”, Journal of
International Economic Law, Vol. 5, No. 1, (2002), pp. 17-20; Asif H. Qureshi, Interpreting WTO
Agreements: Problems and Perspectives, (Cambridge University Press, 2006), pp. 3-4.

" VCLT 731z} A|32z7e] Zeotald] ol tishe], it Fe ohgat o] Il AEdch

“zob JUA A AL TERdFoln, Buo] nE A sEupeln, BA
ool whE SN e mokalA el Aol U@ wgel, EuAEE g A A
of wxA BFH ol % 97, A9

. o] o] A o.]j.g SNA L] =1 O 7ML A o 3| Al
R E RIS | e B! T Tl T w -
Al

RAE, TWTOWLMRE s , (R TRES BIFRAS Y (s, 20057F), p. 26.
8 Jan Robertson Sinclair, Vienna Convention on the Law of Treaties, 2" edition, (Manchester University
Press 1984), p. 117.
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olgfo = VCLT A31%9 A32Fo|Ae * X
ojujgl WTO AeelA sid 9 Farl7e #d 245S TAFe=
ojgdA Agste] PP S At A=A el diste] AH Ak ghok VCLT
A3179 A327xA 145}
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VCLT A31.1xoAM+= ZF2 “FA4 9v] (ordinary meaning) 7ol
upz} sjAE ojof sttt A S QTS

SR oulel A F A olgts &9 AMES MUY oR H=

2gehe golo|Aw, VCLT 2 olelel At <544 ojnje] tjste]
Ao Ugn 9A gk g0l ol guleA FAH JurE #us]
kel 4 WA FAA )2 W T Best vk

Jojdro] EAZA L “o)%d(familiar), LAY (everyday), HE

8 Frank Engelen, Interpretation of Tax Treaties under International Law, (IBFD Publications, 2004), p.539.
8 \/CLT Article 31 General rule of interpretation
1. Atreaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the

terms of the treaty in their context and in the light of its object and purpose. (¢] 28 A; I 27%)
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(unexceptional),  #HFZA <l (customary), A A<l (regular), &5¥
(settled), =¥ Ao W (according to established order)” 5 v &
7FA T 8 o) RE Lolo] ‘BAZAT oulos W AL “olLE,
“REe” & g9 I
Z1EFHo|AY HAd 52L&«

. o

AR s i B s Rl S R . e et

Aol #et BE7 9l VCLT #A31%% #A32% 71&HS 24809, =7}
NA=A AR5 mFafof ok At coxre] AT A oAb vt

Tl Fa4e 54 diel Bed iU =gt =ddd 5

8 Black’s Law Dictionary, (West Publishing Co., 1990), p.1,097; the New Oxford American Dictionary,
(Oxford Univ. Press, 2001) p. 1205; ©] Z] %1, supra note 78, p.84 .
8 UIf Linderfalk, On the Interpretation of Treaties: The modern International Law as Expressed in the
1969 Vienna Convention on the Law of Treaties, (Springer, 2007), p. 63.
% Ibid., p. 64.
8 \/CLT Article 31: General rule of interpretation

4. A special meaning shall be given to a term if it is established that the parties so intended.
8 Francis G. Jacobs, Varieties of Approach to Treaty Interpretation: With Special Reference to the Draft
Convention on the Law of Treaties Before the Vienna Diplomatic Conference, (Cambridge University Press,
1969), p.333, n59; Richard K Gardiner, Treaty Interpretation, (Oxford University Press, 2008), p.295.
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G WAZISe we mEFew oEd k. ol xoka|Ael] glolA
WA kYT PP e AFsed Beld ehw Fgdt 4Hon
FHHow zobe @Mt 2S WA sl VCLT A31x9

A3zl dMel  JRaRe  AdSEes  Adstd,  gold

Agke W

54807 “BEF° (unexceptional)” 2 “#HFH <l (customary)”
SR ofyEt “FFAA (regular)” ;. “FFH (settled)’ Afol%
€4 F Aud, 58] olgs o7t oY dojuy EEd Addvd
e gole o= AEs vde ¢ v WTO DSBi df °
Mol gole AR oule] whste] wEE] flete] A G0l

APEA oulE A a e slo] ¥ fggk AlFAdelgta wgkeh

8 Richard K Gardiner, Ibid., p.173.

8 gole] BabA oulo] gk mFol| glojA FE AFRElE AL O ZE= “The New Shorter
Oxford English Dictionary”, “The Concise Oxford English Dictionary”, “Black's Law Dictionary” ] t}.
Canada- Measures Affecting the Export of Civilian Aircraft, Appellate Body Report, WT/DS70/AB/R, (20
August 1999), note 85, 87, 123; # Rk, “tH ¥ 51 &y Hik LA 8 ) = 2R, TWTOFh s v b 1,
FORFEF 5, |, (At bt 2002'd), p.50.

% Canada-Measures Affecting the Export of Civilian Aircraft, WT/DS70/AB/R, (20 August 1999), [©] &}
‘Canada-Aircraft(AB)’], para. 153; United States-Tax Treatment for “Foreign Sales Corporations”,
WT/DS108/AB/R, (20 March 2000), [¢]3} ‘US-FSC(AB)’] para 129; European Communitie-Customs
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Canada—Aircraft (AB) A& dZ 59, & AHdAdA a7+
HEa 9@ AAxAe #3t A4 TAgreement on Subsidies and
Countervailing ~ Measures (©] 3} HEFEAY )y ALl B)EY
‘&9 (benefit)’e] &2 ouls T QlojA A WA cF g
APRA ou s AE gt Y GV T ARE e e o] A3
2] “o]5 (advantage)”S X8l = Ao Fdo] FHS A
He Ageitta e 5 Abdel A HEre] o] ALEE 2uEo
WTO 3]e=2 dule} ofFfo] dF&Fs A= AHAA Aol7b EAsHA =
3% DSB tidggel @3 He Ay ow fola & 4 Ao ?
A wt US—Countervailing Duty Investigation on DRAMS (AB) Az 2%
R84 Allxz@O)E (vws “999 2 AA](entrustment or

direction)”®] eJvle] t@ 4 Ao gol ole A n] Apele]

o o

o

Classification of Frozen Boneless Chicken Cuts, WT/DS269/AB/R, (27 September 2005), [°]3} ‘EC-
Chicken Cuts(AB)’], para. 175; United States-Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, WT/DS285/AB/R, (20 April 2005), [©]3} ‘US-Gambling(AB)’], para 164. ©]} 3¢5}
o] & a1 F3© Z= McNair, The Law of Treaties, (Oxford Clarendon Press, 1961), p. 365.

0 wgelne] AbH A oju S wFEhH “o] 5 (advantage)”, “o] 2] (good)”, “F ] (gift)”, “o] - (profit)" 5
gulg /T gom, HE dNYorE “HYF T mgol Hit 2i 4 5L e
Z1t}. The New Shorter Oxford English Dictionary, (Clarendon Press, 1993), Vol. I, p. 214; The Concise
Oxford Dictionary, (Clarendon Press, 1995), p. 120; Webster's Third New International Dictionary

(unabridged), (William Benton, 1966), Vol. I, p. 204.
%2 Canada-Aircraft(AB), para. 153.

B g abelel slEe] s waste] =elo Yol W AL HEF Y ALLE bael vl

2 Qld) sleo] F-o ¥ = 7 -9-(a benefit thereby conferred)”ebi= 2ao] & 3lojl A “sj gl o] 9
1A, 3l e (benefit)’e] ol2] chkgk AL elu] F olm @ Aol tg HAF 1A of 3
of halA= FAE Abole] THEOIAA] gtuh,

% United States-Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors
(DRAMs) from Korea, WT/DS296/AB/R, (20 July 2005), paras. 109~110. [©] 3} ‘US-Countervailing Duty
Investigation on DRAMS(AB)’]

"
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AAH Aok EARE B, A on] nAE F Folo] FyH v
F3] B s BrRAE PRS0
3. 5834 sl that AAHA

ol mASATIAS Apdel AR golo] FAA oule] U@
Ze By golo AwHQ ovis) WIS Was s, B4 A
a5 vk A

“FAArolehs whof AR S B on] wRe] ool thek oot

o]

TRIPsEd Ssl7td alidel ol o9k 22 ZAlol AwHetA =
4= 9tk & EW TRIPsH A30FcA 9 EaAe] “BA4e o]0}

E3dxe g oler EE AAAAY #AS et
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Canada, WT/DS257/AB/R, [©]3} ‘US-Softwood Lumber IV(AB)’] (17 February 2004), para. 59; Canada-
Aircraft(AB), para. 153; European Communities-Measures Affecting Asbestos and Asbestos-Containing
Products, WT/DS135/AB/R, (5 April 2001), [©] 3} ‘EC-Asbestos(AB)’], para. 92.
% \VCLT Article 31: General rule of interpretation
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in connection with
the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion of the

treaty and accepted by the other parties as an instrument related to the treaty.
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100 Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, (15
December 1993). http://www.wto.org/english/docs_e/legal_e/03-fa.pdf (2009'd 7€ 20 ZHFW &
Y wto HHEPA A2z

gt

102 1224 9] supra note 71, p. 21; ©¥9dA R sy FANE=WTO AHFA 44 1,2 3
of &E RRAPY el

103 Korea - Definitive Safeguard Measure on Imports of Certain Dairy Products, WT/DS98/AB/R, (14
December 1999), [©] 3} ‘Korea-Diary(AB)’], para.74.

104 United States-Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan, WT/DS192/R, (5
November 2001), [©]3} ‘US-Cotton Yarn(Panel)’], paras. 4.51, 7.46 US-Cotton Yarn A}zloll Al A1 2
oo #3 A Agreement on Textiles and Clothing(®]3} ‘ATC’), A16% 239 “I A"
Aol dojA] P FoHES GATT AI3xE X s, WTOHA A= ATC Al6xe] &9
& ATedn AL Y G uEe ATCY A #alA FlAkgle] 814w o]

of 3ml, FUAY IS TFdT Yt o He Bre WO Ve BHS FEdE AL

s



oyl VCLT A|31.1%°] F9FF (text of treaty)< TRIPs@ el a4 ¥ =
Zlo] ofygt TRIPsEAS FHAE X3sty e WTO dF dAE
A= 4 5 Sl

mebA] TRIPsHA A27.22004 & “elzke] A Ex A73E E33k

P

s 283 g FARHA A EH AT wEel,
E Fol 58] “FTAAA o] & T A30xedA2 FojR Aol it
A e oulE W] sh=dl ol wlEdF A9.2x] U HEVF
glo] Aol o]Fo) M= ol LY gtz S|P slojd Az ol
gt o elel skl FAgsta i TRIPsER A30ZRE Aol oA

25 Aolgar AFASAAT FAar]Hh JA] o]E WolEolA ekgkrh; United States-
Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan, WT/DS192/AB/R, [©]3} ‘U.S.-
Cotton Yarn(AB)’] (5 November 2001), para. 94.

James Cameron, Kevin R. Gray, “Principles of International Law in the WTO Dispute Settlement Body”,
International and Comparative Law Quarterly, Vol. 50, (April 2001), p. 255.

105 TRIPs Agreement Article 2: Intellectual Property Conventions

1. In respect of Parts II, 11l and IV of this Agreement, Members shall comply with Articles 1 through
12, and Article 19, of the Paris Convention (1967).

106 Olivier Cattaneo, supra note 22, p.640.
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107 32 s 7K, supra note 79, p. 71.
108 Richard K Gardiner, supra note 87, p.186.
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109 Gabrielle Marceau, “A Call for Coherence in International Law. Praises for the Prohibition Against
‘clinical Isolation” in WTO Dispute Settlement”, Journal of World Trade, Vol. 33, No. 5, (1999), p.123;
Richard K Gardiner, supra note 87, p.186.

110 Chile-Price Band System and Safeguard Measures Relating to Certain Agricultural Products,
WT/DS207/ABJR, (23 October 2002), [©] &} “Chile-Price Band System(AB)’], paras. 196-197; European
Communities-Measures Concerning Meat and Meat Products, WT/DS26/AB/R, WT/DS48/AB/R, (13
February 1998), [‘EC-Hormones(AB)’], paras. 124, 165; European Communities-Regime for the
Importation, Sale and Distribution of Bananas, WT/DS27/AB/R, (25 September 1997), [‘EC- Bananas
I11(AB)’], paras. 155, 197; Brazil-Measures Affecting Desiccated Coconut, WT/DS22/AB/R, (20 March
1997), [‘Brazil- Desiccated Coconut(AB)’], page 18.

111 United States--Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/R., (6 November
1998), [‘US-Shrimp(Panel)’].

..... We consequently turn to the consideration of the object and purpose of the WTO Agreement, of

which GATT 1994 and Article XX thereof are an integral part. We note that the preamble of an
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agreement may assist in determining its object and purpose....”.
112 United States--Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R, (1
November 2001) [©]3} ‘US-Shrimp(AB)’], para. 153. TRIPs A 3lollA WTO id 2 4747}
Aol fASZ TRIPSEAS did®s HAE &4k AFdl=  India-Patent Protection for
Pharmaceutical and Agricultural Chemical Products, WT/DS50/AB/R (16 January 1998), [¢]3} ‘India-
Patents(US)(AB)’], para. 57; Canada-Term of Patent Protection, WT/DS170/AB/R, (12 October 2000), [©]
3} ‘Canada-Patent Term(AB)’], para. 59; European Communities-Protection of Trademarks and
Geographical Indications for Agricultural Products and Foodstuffs, WT/DS174/R, (20 April 2005), [©] 3}
‘EC-Trademarks and Geographical Indications(Panel)’], para. 7.620; United States-Section 211 Omnibus
Appropriations Act of 1998, WT/DS176/AB/R, (1 February 2002), [©] 3} ‘US-Section 211 Appropriations
Act(AB)’], para. 8.97.
13 Korea-dairy(AB), para 88, Argentina-Safeguard Measures on Imports of Footwear, WT/DS121/AB/R,
(12 January 2000), [©]3} “Argentina-Footwear(EC)(AB)’], para. 95.
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115 Korea-Dairy(AB), para. 85.

18 European Communities-Measures Affecting the Approval and Marketing of Biotech Products,
WT/DS291,292,293/R, (21 November 2006), [©] 3} ‘EC-Approval and Marketing of Biotech Products’]

17 Francesco Sindico, “The GMO Dispute before the WTO: Legal Implications for the Trade and
Environment Debate”, Natural Resources Management, The Fondazione Eni Enrico Mattei, (Note di Lavoro
Series, 2005).

118 Anne Winckel, “The Contextual Role of a Preamble in Statutory Interpretatio”, Melbourne University
Law Review, Vol 23, (1999), pp. 184-185.
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119 Carlos M Correa, supra note 67, p. 17.
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121 Jan Robertson Sinclair, supra note 80, pp. 129-130; Australia, at the first session of the Vienna
Conferencem 31% meeting of the Committee of the Whole, Official Records, p.169, § 59; Richard K
Gardiner, supra note 87, p.211.

122 Decision of 18 December 200, Amendment of the TRIPs Agreement-Extension of the Period for the
Acceptance by Members of the Protocol Amending the TRIPs Agreement, 7 WT/L/711, (21 December 2007).
12 20081 79 23U7FA|e] BACl w2 WTOoE A 1537] 3¢l vk ol T OEF
237} WTO 3] d=o] TRIPsEA 4 tS FSh(accept)atith. A1l 3l d=of WYk
http://www.wto.org/english/tratop_e/trips_e/amendment_e.htmol] 4 &<21715 (2009 79 20¥ HF
W), & AR 2009 12 31U47kA] WTO 3]l e 9fsto] 7 d

124 The General Council Chairperson’s statement GENERAL COUNCIL

WT/GC/M/82, (30 August 2003).

http://www.wto.org/english/tratop_e/trips_e/gc_stat_30aug03_e.htm (2009 7¢¥ 20 HIFHw).

125 jeffery Atik, Hans Henrik Lidgard, “Embracing Price Discrimination: TRIPS and the Suppression of
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Parallel Trade in Pharmaceuticals”, University of Pennsylvania Journal of International Economic Law, Vol.
27, (Winter 2006), p.1054.
126 Wwilliam Onzivu, “Globalism, Regionalism, or Both: Health Policy and Regional Economic Integration
in Developing Countries, an Evolution of a Legal Regimes?”, Minnesota Journal of International Law, \ol.
15, (Winter 2006), p.144.
127" Annex to the TRIPS Agreement Article 3:
In order to ensure that the products imported under the system are used for the public health purposes
underlying their importation, eligible importing Members shall take reasonable measures within their
means, proportionate to their administrative capacities and to the risk of trade diversion to prevent re-
exportation of the products that have actually been imported into their territories under the system.
128 Aust Anthony, “The Theory and Practice of Informal International Treaties”, International and
Comparative Law Quarterly, Vol. 35, (October, 1986), p.787.
12 Mark E.Villiger, Customary International Law and Treaties, Developments in international Law
(Dordrecht et al Martinus Nijhoff, 1986), p. 344.
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130 gjsule F. Musungu, “The TRIPs Agreement and Public Health”, in Carlos M. Correa, Abdulgawi A.
Yusuf(ed.,) Intellectual Property and International Trade: The TRIPs Agreement, (Wolters Kluwer, 2008), p.
401.
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In applying the customary rules of interpretation of public international law, each provision of the
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135 Thomas Cottier, “Limits to International Trade: The Constitutional Challenge”, Proceedings of the 94th
Annual Meeting of the American Society of International Law, (2000), p.221.

188 Ernst-Ulrich Petersmann, “Justice in International Economic Law? From the ‘International Law Among
States' to 'International Integration Law' and 'Constitutional Law” European University Institute Working
Paper Law No. 2006/46, (2006), pp.4-7; Stephan Hobe, “Globalization: A Challenge to the Nation State
and to International Law”, in Michael Likosky, (ed.), Transnational Legal Processes: Globalization and
Power Disparities, (Butterworths, 2002) pp. 378- 379; Lawrence M. Friedman, One World: Notes on the
Emerging Legal Order, in Michael Likosky, (ed.), Transnational Legal Processes: Globalization and Power
Disparities, (Butterworths, 2002), pp. 28-30.

137 Sean Pager, “TRIPS: A Link Too Far? A Proposal for Procedural Restraints on Regulatory Linkage in
the WTQO”, Marquette Intellectual Property Law Review, Vol. 10, (2006), p. 237.

138 Ernst-Ulrich Petersmann, supra note 136, pp.7-12.
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Eols 77| =A o tidte] duki=3 #| 14 (General Comments No 14)
o Al2wetel AR AWt ok Aol g A FksAY
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tle

gete B A"l AdE VEdte derd 9

wete] AW 2l FEOoRRE oS FFT AUt e AS AT
uks) 31 9l th 183 TR 07 AAANALE ALE A ALEo| 1 A3 A T]Fo] Y=
AOR2A, T ol digk Brygles w8 v o] v

Covenant on Civil and Political Right (¢]3} ‘ICCPR’)] #16.1x°]A

P dE  Addom  gWe  wEgsd @  #d,

182 committee on Economic, Social and Cultural Rights, General Comment No 14 (2000), para 12 (a) &(b)
18 ICESCR Atticle 15
1. The State of Parties to the present Covenant recognize the right of everyone.
(b) To enjoy the benefits of scientific progress and its applications;
184 Committee on Economic, Social and Cultural Rights, General Comment No 14 (2000), para 35.
185 JCCPR Atticle 6
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A AW A (Universal Declaration of Human Rights: ©]3F UDHR)
A25.1x9 AT JkSe] el dig A 0 = o Ade] SlojA
ojepEel dig Aol oAeta, TRIPsHEAY S8 a4 sfxe
WTO 2|9=2] 359 oJokwel et He Aol ddst s .

a"vd VCLT A31.3x (o=& e =AM dArEe] & 74l
w2t TRIPsHE S8t e] gulE gs] ol oA =Addd e
T o= s ellA 7]old = A=AE] o7t Al7]E

A WA WTO Adeld =AM dArAel et F22 DSBe
ojste] oA vrFoAFE=AE aFste] B AN #AgFF o] DSB
el ag sidel] FAAQ dFS v A2 EC-Asbestos(AB)
Abzio]  Alzolth. F  AbdlelA AV ¥ A (asbestos) 9] RS

2

o

FFoRRE wEAEY AYLS HIFEY] Yo FAdIFA] X7 AGIAAE
ARE  F;uslr] st FA7|F= GATT A20x (b A
Aol st B7HE stolok stlem, FaT|FE olF Wddhe] SlojA
AE Eo] WHO =2 <ol #3t FAAT7 8 22 7]er 4739

FHE FAsolol Wrkw woth T E ARIAA @Y 2L Far)TE

1. Every human being has the inherent right to life. This right shall be protected by law. No one shall
be arbitrarily deprived of his life.
Holger Hestermeyeri= ICCPR #6.130 A 2] ‘Aol tjst @]z} o] kFol gt A7+ &
2= 4= Qv F3ek 244 g W8-S Holger Hestermeyer, supra note 17, pp116-117.
1% UDHR Atrticle 25
1. Everyone has the right....for the health...of himself and of his family....including medical care.....
187 EC-Ashestos(AB), para 162.
In addition, the Panel noted that the carcinogenic nature of chrysotile asbestos fibres has been
acknowledged since 1977 by international bodies, such as the International Agency for Research on
Cancer and the World Health Organization. In these circumstances, we find that the Panel remained well
within the bounds of its discretion in finding that chrysotile-cement products pose a risk to human life or

health.
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SAM Y BAAFR S WTO 2ld=o] FH3 GATT oAxA7 tiddd
dAsh= Ao r sidets Aas TP st=H ARSIt

US—=Shrimp (AB)  AeX = —A=zE dAll A8d = U=
=AY WA H S Bd =AY B FaEES qddde ol
HAE e =d AREEE 5 ARACAM FATI9E GATT A20x
(g) 3] #AAAdE el UM FAHSHHF[UN Law of the Sea
Convention (©]3} ‘UNCLOS’) ], A&=t}eA g eF[Convention on Biological
Diversity (°]3} ‘CBD)], EE7]l A 4= Al w3t Heof
[Convention on the International Trade in Endangered Species] %2
AN BAER S FAEte] 1 The e Adre] ol E siAskgih

WTO whddd el SlolM  =Aldere] x5 Fztel thsho]
A= A2 vE el dZdn. sty diE Aol FAEshe
WTO 242 =olM Ageke] &2 Agtdvks Zolth. DSU= vt
SAgeE dFste], WTO ZFolu didgdel 4= &3] st
FalM gAEolof drpn FFI;E Y g FFOoRAME DSU AB.2%,
A19.2z0l wet wAlgere: A7 stvar Bgtou, WTO whddd

FEe= Aol ol WTO Hol $Asttta wokr), 10 o] thate] &
GA o yolrbA, WTO 719 oldoly =471 7|8t 7l&& HAE
A= A9 ALrtsst HoA el F = (conflict in the applicable law) ¢l

188 Us-Shrimp(AB), para 128-132.

1% Gabrielle Marceau, supra note 109, p. 107; Robert E Hudec, “The Relationship of International
Environmental Law to International Economic Law”, in Rudiger Wolfrum and Volker Rében (eds),
International, Regional and National Environmental Law (Kluwer Law International, 2000) pp. 151-152;
Ernst-Ulrich Petersmann, “Human Rights and the Law of the World Trade Organization” Journal of World
Trade, Vol. 37, (2003), p. 248.

190 | orand Bartels, “Applicable Law in WTO Dispute Settlement Proceedings”, Journal of World Trade, Vol.
35, (June 2001), p. 499.
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191 Joost Pauwelyn, supra note 177, p.490.

192 \WHO, How to Develop and Implement a National Drug Policy (2003),

http://lwww.who.int/medicines/publications/policyperspectives/PPM_No6-6pg-en.pdf (last visited Feb. 14,

2008).

1% petersmann< WTO 74L& oju] ZAALE|o) A “3Wi7e] 75S s Jrtn F3F3)
= WT09] AAlHe] Sl= AN AA R, At o 72 d&ol @tz sh= WTO TRIPH A

T4 5 WIoR stolF e FAlTuc FAAAH Gl N AAREE FrEES o

o}al 7438kt Ernst-Ulrich Petersmann, “The WTO Constitution and Human Rights”, Journal of

International Economic Law, Vol. 3, (March 2000), pp. 20-21; Z#1} Z}d WTO &A1 A7) 7= A

Al ARACA 23S ARkl glelA dEek oF-e wdS WgdeA, WToE “dW s

A Ao R W etal Aol uste] HHES A|7|$ =S Z+= Philip Alston, “Resisting

[o5

the merger and Acquisition of Human Rights by Trade Law: A Reply to Petersmann”, European Journal of
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F AA T d W 47T WTO 3ol A EA42 245 g el
AAA 7 EZ A ¢ vk = DSU A119.1%2 1A o&td mjd 4
Far)Te Al zabd el Aaeld diddAdedl A AR gFE

th. FTA° 4 9] TRIPs—Plus 73

VCLTE thrpzer, xd¥gx  gla A8y Alo]E  FHEH
FETE ICT AR A381xeA AFAT Y FAMe) TAHA A%

n}zk7}A] o] o},

GATT #l24%, GATS A5x% 18] WTO 74 #19.3%%5 E3sto
WTO tiid@Aelrel oy zFdEelrs WTO tiddds da 18
Aol Gy Abele] fadeESlel digte] ggsta gtk & WTOCA]
FTA JF7go] §as8w A g Aol e7-stal Qs oAl %5,
AfFARdowAe]  ele]  RFgEolol Frhes FHle  AtHEE
AR A A oY 54S 7ML e e 2 AT A g R
9 Yt B = 9

FTAY: apxzofo @A thapzokl TRIPsEY ] sfi4le] #do] ¢l
T oovh ey skef A0 GAbso] AR FPA L] Arisoletd 1

A gL vlAvder A31.3% (0)F stolA e FAIMY
ATFHORA B 279 ouE djAsket lojA EWoEA gFS

r

=

w o

International Law, Vol. 13, No. 4, (August 2002), p. 835-836.

194 |sabelle Van Damme, “What Role is there for Regional International Law in the Interpretation of the
WTO Agreements?”, in Lorand Bartels and Federico Ortino (ed.), Regional Trade Agreements and the WTO
Legal System, (Oxford University Press, 2007), p. 564.

195 sSusy Frankel, supra note 160, p.416.
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AEFS B FTA 71382 GATT #A24.5% (b)ZolAM A48t Jd+e
Ao mE Reo #stel ABAL AAUN 4T & Asstelol

<
2

atm, w9l VTER AAW A AR Y] FA oldel Fd
T4 FEAA EAEE AEate #A EE 2 9 AW AR o
=AY B A ojolA = oY Huhre AAZF TEE WA= Aol
Halwdl5-2 oo FFENE AdErhY oAl wabd WTO g =50l

o

% TRIPs-plus 740l @ TRIPsEAIM S HAa7lE AX A BEoldor A7 Aakd e
A& Bodts 8-S 7 @A7HA olv A4E FTA TRIPs-plus 2352 6714 -
o] TRIPs-plus &5 x3talal Utk 1) S uld o2 HE ol A& Asstar; 2) 4z
o A 2& Abgol tiste] 53R E Fofstal; 3) 5385 ofol] &g Aol WG A
AAE 7R 58 RE 7)ke] A4 4) WaAlsle] T4, 5) AAIAAL Fo AR-] Al 6)
A2 AQAE B 8] 9 ubA 4 0] 3] 8-o] T}, Frederick M. Abbott, supra note 28, pp. 89-90; TRIPsE 7
of &= FTAg A TRIPs-plus THAAO] S FAH o2 ¥l WEHE U4S

_1
E

m
st

o

& =T 22+ Miguel Emesto Cortes Gamba, “Intellectual Property in the FTA: Impacts on
Pharmaceutical Spending and Access to Medicines in  Colombia”, (October 2006).

http://www.ifarma.org/web/wp-content/uploads/2009/02/tlc_colombia_inglesl.pdf (20093 7€ 20 &

)
197 GATT Article 24 (5)
Accordingly, the provisions of this Agreement shall not prevent, as between the territories of contracting
parties, the formation of....a free-trade area...provided that
(b) with respect to a free-trade area, or an interim agreement leading to the formation of a free-trade
area, the duties and other regulations of commerce maintained in each of the constituent territories and
applicable at the formation of such free-trade area or the adoption of such interim agreement to the
trade of contracting parties not included in such area or not parties to such agreement shall not be higher
or more restrictive than the corresponding duties and other regulations of commerce existing in the same
constituent territories prior to the formation of the free-trade area, or interim agreement as the case may
be;...
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FHES FTA A0 95% ohie 78 BE WTO 3455
AR AlFstelop s ARE ALtk 0 olg g s

A, TA A, (HEA AI3% 2008'), p.895.
¥ TRIPSEA Al4Z0] MFN 70l 4712 7ol o1l MEN ool th& ol o) s g7 st
Jed, T FllA dS ARy
(d) deriving from international agreements related to the protection of intellectual property which
entered into force prior to the entry into force of the WTO Agreement, provided that such agreements are
notified to the Council for TRIPS and do not constitute an arbitrary or unjustifiable discrimination
against nationals of other Members. (o] 2 & A; H=} X))
20 joseph Straus, “The Impact of the New World Order on Economic Development: The Role of
Intellectual Property Rights System”, John Marshall Review of Intellectual Property Law, Vol. 6, (Fall,
2006), p.11. FTASIA 2] TRIPs-Plus Z3tE50] WTO ZE 3 Q3o %83l A= TRIPSEA
A4zZ A3t ol thIt WP AS tHE =5-& Prabhash Ranjan, “Bilateralism, MFN and
TRIPs: Exploring Possibilites of Alternative Interpretation”, Vol. 13, No. 4, International Trade Law and
Regulation, (2007), pp. 70-76<% 3%, 5 =R X v 2 TRIPsE A o] GATT Al24ax¢} 2o 7t
gol AotaL selgte FTA A Ec] HemtedHomiy ojdsts S FX
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wl o] % FFRARE #d TRIPsHA 5dFgel #Aste] FF WTO
sl Abole] FAITRFHOl FAHEE AS, S dist @Al
TA Ao R ot 18] EA7F A 7)€

SAREHe dAF0r BE ke dste] THHE wHste] Anl
HAENeH S MNERE AUEE Zhed ERe ok wstel 1 d
T @t HoRYEY WTO dddd Bt 994
ofyw 5 P A WA grelx ok o oAEAY RS
gato]olt sh=A 9] #AI7F Al7] Rt
WTO didgdd aiddel AodA ARG diste] o& AdE
e RERs EC—Hormones (AB) ARzl el A ECEx= AMdFgz&
SARGEHoH, wEl TEEe] FAME Lxarlel did A oy U
A998 Axel dist] AA #eAbEe] dX Aszt deskA drha
TR 2 FaTTFE T 9] SPS A FFHA v 2AE
ddstets 2oz SPS @Al rdEel e 2 olyAwE, SPS A
A5. 778k A3.3F o= HAE WY
ST 7€ FAZTEYG g B2 F2 U 2 Y Z5S A9

FOAES due A4S AU T AbEY 479 WTO 3d=o]

o2
ol
ftlo
=
rr
N

22 c)E 19699 EAUIEE AbHdA o] HE& BH3] &%l ot IciE 19824 FHUA-# R
5 sto] A=A FATSEH A 9o

Awbd do] BAH WA 229 HAs: vk FAY 9, (FTAM, , FFPEEA

m1o
oft
ol

0 ge1al 9, =AY, Ao e E 9 (2008), p.30.

2% John O. McGinnis, “The Appropriate Hierarchy of Global Multilateralism and Customary International
Law: The Example of the WTO?, Virginia Journal of International Law, Vol 44, (2003). ]2} wktje] 5
2o 2 Al Joost Pauwelyn, supra note 168 =,

205 EC-Hormones(AB), para. 128.

2% EC-Hormones(AB) Atzioll A, @7t Aoz A @4y dnukdAn Ay ol
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AT LA S o= e WolEdeAs WEekA @om, B Ab#lA

olefgt Tk 1l F4AQ Aol digte] AES WY et glen,

Korea—Procurement (Panel) At7Ao|A 297 A @5 thst Hd
o FAASEH Abolel= fHAow 1T AAHEAMTE flva
Bk} 2% G AbE ol A] cok& 2 A AAof T} (pacta sunt servanda.)’i
=AAEH 2% =l FRle]l diske],  siEe FAldEHS
AntA o ® WTO 3= Atole] AA|AA ] AEHel oA, WTO Fof}
Hrdd SEolv =47 AW 52 AdsHol g e
HgES BAEHA olUsE Aol WTO Agevha Btk o] gjof =
US—Shrimp (AB) AvA3  Korea—Various Measures on Beef(AB)
AP 210 Fa e FARGHE WTO ddg@gelre] ofjwrsst
oo oulg s shisd Ees 7] A o' ARgEsith

=AY dwko] 2ol M ARG H Y dnbs A gelE = tekal, WTO
Adeles =AdsEs g orls ¥ she=d gteko] ARG

& WTO AAL A} 57t e TAAA & F Avks SHolA
shgrA et glolehal 2o Zeju srAlEE S VCLT AI31.3% (o) 249

[‘
_I

o
r

v Ao vk ol diste] FESHHA AR T fF o] o] F R £Hahe A of Fo
giste] F49 478 #3F . EC-Hormones(AB), paras 121, 123.

27 Korea-Measures Affecting Government Procurement, WT/DS163/R, (19 June 2000), [¢]3} ‘Korea-
Procurement(Panel)’]

208 Michael Akehurst, “The Hierarchy of the Sources of International Law”, The British year book of
international law, Vol. 47, (1974/75), p. 273.

29 Korea-Procurement(Panel), paras. 7.93, 7.123-7.126.

210 Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161,169/AB/R, (10
January 2001), [©] 3} ‘Korea-Various Measures on Beef(AB)’]

21 Mark Wu, “Small States, Big Veto: Customary International Law in the WTO After EC-Biotech”, Yale
Journal of International Law, Vol, 32, (2007), p.265.
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IC] A38.1xclM= e dntadz & =AY WHdow tAysta
ek WOl AnkdH, SA e dnkdx, GATT/WTO g4 dnkdxs
ARATE g4 dwdd 5 A2 e 5o W dukdHol
TAG A ey o] 5 Afele] e WA gkom GATTSE WTO
TAHd AH FelMe W dwdHS st ddEES AT

glo]x] o5 AfelZ Fiate] AgetA e How W

ol

TRIPsEHd Al.1xzAME=  “-3d72 o #AY 4o fnjsA
otyst= A5, A7Ivtere] WS &3l o] Aol oA a7 e= AXT 4
B v E AAE 4= Q" 1 fAst Atk o)A Yy HlE WTO

Sl = TRIPsEd Sl ds olddel Slofd I AFde
Frsta AR, WTO 2led=9 AFde] A= 71k ZAF=S] WTO

gl dele] Helg AstAM = ofY Hrhs deEse dnkd

(
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AEEe FAe 719 dEe vteA ggFow dalEojof &
owigtt.  US-Shrimp(AB) A9l Fa7]TE BA @gstelA 9
a8 FAZE 7IEE GAb S okl Ao HE zHSvd F
A 2ok RS 9ubst Ao g dria Bt wEbd B Al 9
&7 GATT A20%2 F# (chapeaw) 28-S a4k Qloir F7l=
AFEe] FX9 s dHed et d@AdS BASSTE o] o=
AdEo FAe dste] dgstay e WTO e A&z gy #°
TRIPs@Y A7z #AHste] ddS A g dx5& AFEsto] &

-l st TlER A1 o o AdFezx We dMor FAFoR

rlr

214 QOlivier Cattaneo, supra note 22, p.676.

215 Ys-Shrimp(AB), para. 156.

2% India-Measures Affecting the Automotive Sector, WT/DS146,175/AB/R, (5 April 2002), [©]3} ‘India-
Autos(AB)’] paras. 7.140-7.141.
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o)Al Hatel  thdt  Ao]Ert=E AFsich 7 Ed US—
FSC(AB)AIME= DSU A3.10%+ w4l whAst A, A a st

BAL A A% x¥e sw, wAel Aejser dvkm Fystu
2% 2

ek 7 oleld A AdelA ReEE FAE AL £
Aol 20 AFe ol AP A002AA A AT Aeldgg

Arete]l AL ek

Hed doof mhE of MUY

dlelv olest Aol lelM xoRAA A5 e xoF xRl
ks o] gk

A& Ssaee Hede Hoe siddxs TRIPsHANA st
A ARALAL] Bue] g WTO 959 AFe 7|z myx

27 ys-Section 211 Appropriations Act (Panel), para 8.57.
218 JS-FSC(AB), para.166.
29 Gillian White, “The Principle of Good Faith”, in Lowe and Warbrick (eds.), The United Nations and the

Principles of International Law (London/New York, 1994), p.244
20 United Nations Convention on the Law of the Sea of 10 December 1982 Article 300:
State Parties shall fulfill in good faith the obligations assumed under this Convention and shall
exercise the rights, jurisdiction and freedoms recognized in this Convention in a manner which would
not constitute an abuse of right.
2 zops|adle A2 o2 gEwdel 98 = iAot vaugere Fuel ue 4
153}, Commentary on the Draft Vienna Convention, Yearbook of the International Law Commission,
vol. 11, 220 (1966); Michael Lennard, supra note 78, p. 19; 412l 2] s]A A= of st AwtAQl =o]=
Asif H. Qureshi, supra note 78, pp. 12-15.
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O|ZFY MIH Vel HRE ETSE AAAQAEEL HEof lojA 5
AAE wAletel Aoe A AE S TRIPsHEA S i 9 543 £
e TE Aol India—Patents (US) (Panel) R1A & EAStE T3
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& AbEle) sido] Adepe] sfdut AR VIt AbelE AR Al
sido]l =AlFHE] Mol wet dHAQd qFpHRe =9 shelA Fud

e e wE olssta Ak olfE Faeld MBIk
27175 B olgel sl thga ol makr,

Agets olth ot wAgwel A31xe] dAe Axe] PyHEs
Aggolol @tk sXuw ANl oleld A xobe] A P wolF

222 Mohamed Omar Gad, “TRIPs Dispute Settlement and Developing Country Interests”, in Carlos M.

Correa, Abdulgawi A. Yusuf(editors), Intellectual Property and International Trade: The TRIPs Agreement,

(Wolters Kluwer, 2008), p.362.
“ARAEE e =R ool &2 ol olff® EA7E vk AA, FesAE vy
Fope A3zl A el HE 74 oltel® R A SHA A4S Sshe o
Ag gobd & glrk 53] o) S4S ARR JUE RS A YA ox
2 Sgstels zopdale 14 9l aeld ojgh WaEE /xS AFdch BAZ, ol
g =27k TRIPSHA S 23S 34 sk =9
ojty, 17L& whoF TRIPsE Aol A ¥ 53] #4 3)
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)
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223 India-Patents(US)(AB), para.45



India—Patents (AB)N A Fx7]9+= WTO tiid@gdel ot 34 e
AolA  ALgEHE  BlvatARe]  R3E= A HIwdel]  gisted
ShRAISIAANE, A eJaiA] ralel lojA Aol ojnje] tfatojr= § 6]
AoE ugA &gtk 2t a8y F o AbdlelA e R FaU)TE
e iAol WTO  gld=elx st Sl dgse s
T AY AAaEIA e obY "ok Zo® e Foh®

WTO A&l Aol sz tste] Alerd=z 43 Ut
US—Underwear (Panel) AFelx  sid2 Aol gz VCLT
iAol wE odEEe  guls AFRlsks ZolA I onE
M7= AoE sk 22 opyetal St S A0 e
o iy 540 wE aAdAd A dAAA A dFRoR
Hotox], AATEAE = HEHE Ve HEHAME ofy Ak

FF FTHARS FH TRIPsPAY 534S sl SloA
TRIPs@del gt SAGA=S  FaHoln Jddow Ad
TRIPs@Zd el thst 7lth el A= okd #rk. VCLT Al31x%9]
T4A 0 Qule wE Ao siMe ZdeA AMgHE g9 7HF

BAAIAY AwkAQl Sw|EZFE FWEh= TRIPsHA AT Abol 9
3}

=
3% 9 9% (common intention) S &3] o} Fhr} s

o
[

=

£

o

2% 7hang NaiGen, “Dispute Settlement Under the TRIPs Agreement from the Perspective of Treaty
Interpretation”, Temple International and Comparative Law Journal, Vol. 17, (Spring 2003). p.205.

225 1bjid., p.206.

226 United Sates-Restrictions on Imports of Cotton and Man-Made Fibre Underwear, WT/DS24/R, (8
November 1996), [©] 3} ‘US-Underwear(Panel)’], para 7.20.

27 United States-Section 301-310 of the Trade Act of 1974, WT/DS152/R, (22 December 1999), [©] 3}
*US-Section 301 Trade Act’], para 7.22

28 Eyropean Communities-Customs Classification of Certain Computer Equipment, WT/DS62, 67,
68/AB/R, (5 June 1998), [©] 3} ‘EC-Computer Equipment(AB)’], para. 88.
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ILC¥= VCLT xﬂ:ﬂisﬂ e e FAHewr gade dHs
Qoksty ok WSkh *Y Korea—Dairy (AB) AHAolA &7 4E
aipde] Axel web 2ok siMAtE xokd BE el date] s
Folstal g% oujEe] xstEA A8 F YRR sfof vk gy 9

120 tjsho] Asta Yok

r{o

H7d oMol 235 #Ho HE si4
HZF4 A5s 7 7 A=

A Ao wE A AR ofmiES T Wgs| el AdseielA

Agen, meba Sdxrr A 2SS a4 dF o s Ay

gk Hol gAY Wes] B Fol gle Adststeld dd

T A BEAEE WEA aEdof sk A oyt
India—Quantitative Restrictions (AB) AFAA, A%xi= UR @713

n=2 ezl 19909 6€e AEd AT HFHES sk

F &tz FodFxx]o] Bsk A (Declaration on trade measures Taken

o

for Balance of Payments Purpose)” A|QbA o= =A|F-AZX2 93
Aokmxo Astttd GATT A22%, A23x%2 4 wet GATT
wAMN A A FAS] ALY S s UES Eselan il

oA S Y g BAES 277 AHJGE AL AHsw

g
rlr

-1N

29 International Law Commission Commentary on the draft Vienna Convention, Yearbook of the
International Law Commission, 1966, Vol. 1l, at 219; US-Gambling(panel), para 6.49.

20 Argentina-Footwear(EC)(AB), para. 81°]A41&= Korea-Diary(AB), para 81< <1-&stH A F 34 9
A4 zofe] g zFou} thete] FEFES soAe oh Hrokw FAHT

2! ndia-Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products,

WT/DS90/AB/R, (22 September 1999), [©] 3} ‘India-Quantitative Restriction(AB)’], para. 5.107.
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vt ey A32x9] BeAkm 489 s AWt v, s ARdelA,

e A312Y AAFAS A8 Fw xFe oust Bussiu
o e Aol ohyn Weks) Bgeld ANE 2w 2L ohiztm Rk
ot gad BACAE wdet wEA ARw gojo ouE B4
Bevt glrkn Bk b sl

WTO sidst Farjo Bed A7t 2ofeid s A9 thsto]

Bl w A Wl Qo] v}, Japan—Alcoholic Beverages II(AB) AF7 ol A
HdS FAF LA o] FAlel g #H, = =FAHALE L A k=
VCLT Al32x9] M BEAss 948 A Eojop stv, 137
o gojo] FAA ouel ALE FAYSHA okEAIZIvta Bkt
A A3 g AL V|5 B A Eddeiy o/t
co

lom ol5L xoka|Ae sl 4R dE Ao dEiME 1

4

AbEle] a7 2 Fel dig Adgsk Aol SloA Al
o] wE Mot gha Fxsholch !
Canada—Pharmaceutical ~ Patents (Panel) ARz ol A Nteh=
TRIPs®7d2el  HAAE  Al7lstdaA, o= A30x7F A9 E
&3ttt e AATHT FESATY. AN de AAE AA
ojglgt Fol FAE 71e & vk Bkt a4 g4 AESTATE 17
w o)k # webA de AAstAad, A30XE st KAl oA
Elst Ao TRIPsEA & 712 Al diste] & o7t ita

4
stalck %0 B Abe e wEA AR BUYS Ieldel UolA

2% India-Quantitative Restriction(AB), para. 5.110.

23 japan-Alcoholic Beverages I1(Panel), para. 6.16.
24 Japan-Alcoholic Beverages I1(AB), p. 19.

2% Canada-Pharmaceutical Patents(Panel), para. 7.47.

2% Canada-Pharmaceutical Patents(Panel), paras. 7.47- 7.70.
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TRIPs#42 #4Ag dold TRIPs#ol %3l
ek A4 BEH FRoR Asd & U
Aol gwel oAz Yidl, IR TRIPsAYS £ shelA

H
FAFEEol TRIPsEES ATl 3ol o2 Wl AX 4ol =

K
%0
rr

M
12
iy
1o,

G AArre] AF7EA] stk Aells it A4A7F Al
US—Section 211  Appropriation Act(AB) AtzdelA  dld
ek (1967) 8 FHlAdS AREERIHE ofel wisted EC ol#fd
Fxe= vlduger Al32x8 S A&sked QoA 23s 9]
Atdlol M= FrHlERA] ko glow ste] ekl ik kP AES RE
Bgs] AAsk=d AHsielr] wiEel A32xE A LSt A #Axd
Zolgta FAskt. a8u G4V doke] Alexe] =
7] glste] delgeke] gadoatel oEaqint Y o1y
5] ok O

Fa7)77k TRIPsEHOl Edshn 9 AGANT Hok
e SN HATeA A R @ PROT FFHu

St WEE AFe welFm ukh oldd HIe AETIA el
3 < Sttt 23S TRIPs@Ao]l AP = AAd 15 <
R Yokl Pako] oA Hokw wAskel 1 el disted
= i
= Ao

sttt TLefuh kel qfg 8

ol
)
i

27 Canada-Pharmaceutical Patents(Panel), para. 7.15 (acknowledging that the Berne Convention is a

copyright treaty).

28 w29 oFo] =434 WIPO Database of Intellectual Property Legislative Texts, Berne Convention,

at http://www.wipo.int/treaties/en/ip/berne/pdf/trtdocs wo001l.pdf < %, g F=AY}YAL

WIPO Database of Intellectual Property Legislative Texts, Paris Convention, http:/
WWW.Wipo.int/treaties/en/ip/paris/trtdocs_wo020.html. = =,

239 s-Section 211 Appropriations Act (AB), paras. 145-146.
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Bl QoA Am=e] F4& AAska Ak

WTO wAEAAN, BETH Ais F2 Hds F2779 sl
s #dstod AgHEn. oAl wetd wAVIES @A s
HEgaad Eolw, HzAQ A vt w&A wed xE7b WTO
wASAT A AR kel S MEAAIS GATT 1947 Atfe]
TR AN A 9ek wlwskel  HokE o I Fede WHd
A3k gl 10

20 GATT 1047 A7) 53] %719 B ZelA AU GATT @4, 2t 1elw FulEA 5
O BEE] GATTE 3|48l GATT & oo gole Batal ouje
o Zgte] ), FHIEA § A

ereheiet.

il

2 ZA3lo] o5 A REE Zokxokate AL
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A47 S ALl g

TRIPsHA 53t WTO 3d=ge] dFHOoE HFstojof
b Seltidels 49 2o wE A7 F 2F 0w v o]
. b= TRIPsEA A127.2%21 9 F3AA wE FA%S
o7 I SRR EY Aot gz e dhue
TRIPsHY A27.3% ()& oA ] undfE SstdozieE A9
F odE AN A27.3% E e mAES AT FEY AE,
agly FEDR O AESE AESHA Wyesr  Aste wHWE
S ozte A 5+ e el

TRIPsH #A27.2%3ld WTO 3Id=E FIFHARITE 9%
225 AT oA A= wFo] AFPE FhHeEA nFZs] fste] o
Fo A1EAME TRIPsEAE A27.2%049 “F3dx 9 FAgEr e
HoE olwex], wyge] g ol g F49 Il
TEAA W FAE] Hoel wHo A oge] FA Akl
“DoA"e ofWA delof steAE FAHCR 1 EFT

A2H8M= TRIPsEA #A127.2% (@& ol Stz E
AT = s A=y g HATE oW EAAE @Te] oA 7IE
129, A AEYH aa AEEH
AR E BV SO Aol EAE TR =ostat gk

A3 = WTONA HFE 9l= TRIPsHEA A27.3% (b) 2o

d
o)
o
o
ofo
S
=
H
Mo
NI

Jj

21 TRIPs Agreement Article 27 (2):
Members may exclude from patentability inventions, the prevention within their territory of the
commercial exploitation of which is necessary to protect ordre public or morality, including to protect
human, animal or plant life or health or to avoid serious prejudice to the environment, provided that

such exclusion is not made merely because the exploitation is prohibited by their law.
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et =ofoh olefgh =28 wiAFe] tiste] vt i uA A27.3%
)z FA™A o disdrezA Foro] S5IYAe S o=
5ol WTO 3ld=eo] fdxds deA4E Bnasr] flate] Fg =
thato] Avru ol X9 TRIPsHEAHS uj7lsad ool st

olojA] TRIPsEFY ¥ CBD 174 Aol FAC] st i1
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Fogee vt TRIPsEY SSAmslA  fadde] wiu

AEAAL 205 Qs AF0A oo gfol wete] Tt RHF TA:

WTO BAAA7Tel ot AxE BAA7 o WTO HAn %
Pz

el WTO & felld Az g2 dWolv 7IE S3td=
ato] sl dd ArkdS Al S
npA ko 2 AEX A3 {FHlxe] Ko w3k i
Abo1el Hellgt igAel® sk F olgrel #2537 5
Aow Awdv, g RESs ALHORA AR olduAE 7}
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SAER TAE GYTEAS  THS 9gAlE FEGgosA

=
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off
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rir
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of

u} = A)

__L_

HEHOoE WTO vzt & el A §of7t o] Folj ok gha Altet.
A1E SSEM E= sMTHS 220 Zfket Soltld

WTO e R TRIPs¥ A A 27,230 w2 dhy S

EsgidezHE Adtr] YaldE wr=EAl d 7HA 2718 WA Aok
it} olglo A= TRIPsE A A27.2%A A Y+ v 714 L7159
ool thate] sfAdstar, dE HAQ olFES TAHOE AWMz
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1 ¥844 2 FAYE v

TRIPs®d  #|27.2%0A4 9

=
=
Aoyt % & EFT FIEAM Ee IHAYES HIG

TRIPs®7d #A127.2% sfellM e FdA, FAx%H Fol= ECY
Ak e w2l f-H 535 F[European Patent Convention(¢]3} ‘EPC’)] 9]
AB3%  (a) el ¥ ZAste] Z]|xETh M= TRIPsHA  #127.2%7F
THSNM S Fxste] ZIxedH stedte FHSs oA gAY
‘AT ule] dig Al FHETEAYL 7IEE WTO 3= Apo]d
& oler ¥ Aol ¥Ask= A VCLT A31.3% (o)ZolAd Zope

A g e FAN At #oly A27.2x9 onje] dig AT A}

TRIPsHA A27.2%A4 F3AA= =719 FFoloe] AAZ+=

MAQ AHES sl AoRA Wk o]F BESA gt A F7h

222 carlos M. Correa, supra note 67, p. 287; Carlos M. Correa, Intellectual Property Rights, the WTO and
Developing Countries: The TRIPs Agreement and Policy Options, (Zed Books Ltd, 2000), p.62.
243 EPC Article 53:
European patents shall not be granted in respect of:
(a) inventions the commercial exploitation of which would be contrary to "ordre public" or morality;
such exploitation shall not be deemed to be so contrary merely because it is prohibited by law or
regulation in some or all of the Contracting States,

http://www.epo.org/patents/law/legal-texts/html/epc/2000/e/ar53.html (2009 59 19 FHZEWHE)

244 Carlos M. Correa, supra note 67, p. 288.
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Zgtet “FFAA"TE 7] HAAAAR] o]o) 3 #d
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Aol (fundamental) 7}px]#3 A&

ool T W GAEE THAI e HUbelA sdE A obyH,

o] Aol whe} Wglslr| = st

TRIPsHA A27.2xM= 119 A% 9 174 37t 3344
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A ¥4

o 71X e Tzl Aol = FFe R (public health) ¥ 2
oquE AMgHE Fow Eoh T Qizkel AW B AR HI9 ¥5Y
HARSE 25 ES5ATTY AW 9 74l digt RnsE xgsta i
OFa QAT FFY HAHIE 7k Ay W A HI
Adrcts E4 9 F9e d&s st Aot S FFY
HARS = dd F39 BRI QlojA Folo] FEAEHE A s
HAE7] wiEe] sl FHs iderEA FAE dE 5o dHeL,
A =z JA FAHEE AW A, RAnS T HAQeAo 3
23& ® Ao, YAle RE A7 #Ad IdF = £ e

25 Hans Morten Haugen, “Human Rights and TRIPs Exclusion and Exception Provisions”, Journal of
World Intellectual Property, Vol. 11, No (5/6), (2009), p. 349.
20 gt 58 A3
el AA e AR FEHS TdeH AU Tl AS AT AT e el
thatol = A292A1% R A2&e] fAel Btsta 58 s 5}tk
T ‘public health’= &F Aol 59 Soz Wow



BT olfE TRIPsEAY A27.2% wel 24e St oz e
Age=d Qloid EAFE AkEz EAZ " 4SS S3 il
Aeslojop b= Fo] ok Y gy TRIPsEAE  A27.2%0 &

TRIPsEd A31x9k 2ol ‘A9 ol /HEAR] ARES W&ol et
a2 qfgo] glrh ek dellA AFIIHAlY, FEAAE
T AR BdHe idoldke Aeld DA A (collective
rights) Q1 FAlel Ae1l F4dQl 7He] =214 HalzHE o Sdd=
Hogtths Sdelrs Jliclel Agolth 20 o]z RE FFHEA HFI
= St ez HY Afde SEEEE 7HE R Sle
of 54Fwe ¥He 7 Fx va ®Bo, o #-Ed WTO

F= oldqgel AoIMe AZFAS TRIPsEAE All.1xel

TRIPs@d A27.2%A S ddels  Aldsojof st g

288 Marcel Verweij, Angus Dawson, “The Meaning of ‘Public’ in ‘Public Health”, in Anqus Dawson and
Marcel Verweij (eds.), Ethics, Prevention, and Public Health, (Oxford University Press, 2007), p.16.

29 Katharina Gamharter, Access to Affordable Medicines: Developing Responses under the TRIPs
Agreement and EC Law,(Springer, 2004), p.82.

30 Nuno Pires de Carvalho, supra note 66, p. 208.
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Weld 1omgel oje g olgel FAUE Bedel v eag
vk 39H olgd FAsE RAe] vl

A olgrolgle fol= TRIPsEA #A|38%2 HA3I =2 8] A 2
B35 7|7 &AM AEE RS AYstals TRIPsEY 71EF 2d &A=
1 Ak ArolgtE fol= TRIPsEA AdboA A=

T T

1) 242 A4 2n|

AR el ARdZA Qule| WM China-—Intellectual Property
Rights (Panel) AelA ool z vk Itk ?* g AlglelA] dldL Fol
TRIPsH7d A61.1x9] 43xE L= AFde 3P4 AR=2 Hellshs 4+
FArAArel S AEsof stk FE olFsI=A oFE ddshy

oM = A dA A Al i T4 nlE Ao &kqlth s

_4

flo

BLTRIPSEA Al11x9} Al14.4x00 4 9] “Fd4 thod”, 726,159} #3630l 2] “dd* 57
A1 ()T (b))l Aol I3 27, “F3] v)dd 3 AFEr, A39x 28 A9 “HdAg 3

U4 A, A A, Aozl Aol A A, AsLzl el A T, A3z

1

4~

Zs]
W AE e Az Zalol glolA A8u= P Vo], R AR T
= ARES dRA R e dg-ol dardaret s Al oF drks TRIPSEA A6l
Z 3 2 stell A ] ool R =Aol wsto] ATl Sloj A, 7HE FaT A2 T =7l
A ALEE g1 E RS oA oldfsliok sk=A] o]t} China-Measures Affecting the Protection
and Enforcement of Intellectual Property Rights, WT/DS362/R, (26 January 2009), [©]3} ‘China-
Intellectual Property Rights(Panel)’], paras. 7.543-7.545.
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A Aoz A APHZA ujE AFRt=d, G AL ou=
thekstch, e “AFojo]  EAl(engaged in  commerce), A
#¥ (pertaining to, or bearing on commerce)” ©°]i, TE =
olemd gujEte= AR o #Ales FAY(nterested in
financial return rather than artistry), =53 H|ZY A9 Ago 2 A
ol&S ¥ 4 973t (likely to make a profit - regarded as a mere
matter of business)."?] &ujojt} 23 A A= “AdH" olgt= AL
gdEds Axstn AT HE dgs AR ]
Atk Pt = wAd AolAwt F EANM  AAA” o W] we}
AAAT R WAR gebAw mebs ol mE WTO Id=9
Aol gFex zol7k W] wiEe] AL A F g0l gwe
tiste] HELE® 5 Ak didoel QAT oulE A el oA,

AHAQ B FAH o] F7o BNtk Aow BYPH" ug

233 New Shorter Oxford English Dictionary (1993).

B m e v R o BAF guE BHS u), &5 AP A 019s HES]
et AdH 5ol FASE "7k B3] FdiEle Aotk United States’ closing oral
statement at the second substantive meeting, para. 15. 5= “A43 2 g & “a significant
magnitude of infringement activity”< ©] W] gt} 5743} T}. China’s first written submission, para. 64.
AZGATE T Bepd S 5A] Q4 2AS T8 “FU)4” £ “gqtRrE Al o

ot
(Brazil’s third party written submission, para. 36), WA= “9Ju]” = =T O
=

shof F=skait.
(Mexico’s third party oral statement, para. 6.) St=r2 o= H% A|~EIAQ] FEZ $YH &= v]=2Y

22 AF35 ). (Korea’s third party written submission, para. 27.) 7Lt “TRIPSE Aol A o] ] 3F
Tt A @A glar, oy et A 1 7] AAS Holop sl (qualitative), &

o] 2gto] whzl Beafof k= Aolvkra F7343 . (Canada’ third party written submission, para.

7.)

%5 China-Intellectual Property Rights (Panel), paras. 7.543-7.5450l 4 ¢] A1 2 oju]o] vk =}A| 5

8
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A olgte gl o dE uzkA R oulE U ESFAEA 9}
A go] AAVE WESE Qe FE TRIPsEE  A61ZFA 9]
AAA R AFole] Al disted A= tAl B EAAS et

TRIPsEd  A27.2x00A49 “&dA" o AdA Sul= el
FTAIAY 3l e #de] e ol&e ddte] MAEH= FEFolth. T
A27.2zA/  AFAT & aAFel  delA  TRIPsEE  A61x9]
AT uel AT RS SuE 4 (qualify) dHe 2 ofdeta
Brh 20 2R A27.2% el AT ok A E HH T =

Bl AR golzk B §A slAHelof rbn wit

¢

2) ¥ % 2% o xe BE 4

TRIPs®7d  A|27.2%°A AT o] AgH EAHI r+=
Aubgo] sl 535S FoIdhA AT wE A o]gS 3 g

54
298 WA faAdelt Ed PAA” olghe §olb A

A27.2x2 WS TRIPsHEA  Al61xek  Zolsitt. TRIPsHA
A1z E HE i AR Pk AN R "eh A%

of st oF

rir

ZFeld Aol Eoi7t

2% China-Intellectual Property Rights(Panel), para 4.544° 4] += China-Intellectual Property Rights(Panel)
ARl A o] g AroleteE §ole Ao e §ol(a qualitative term)o] 7] & AR, “AF A7
< 227 4A S = (qualitative) o]l et A ofy F a1, g ATo] ALgE EH o R Hol <fo] X
FHel at L (size)’ & EFHe A elekal B okt
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g fete] e A g
ZRst] AT ok 8o7h AREH AT
o]Z¥-E] TRIPs@A #27.2% oo “AA” o ouji= wie] Az
AHE, vl Sol WEEAL ojut qrEe] @aof L YA o] &0

TRIPs@d A27.2xqAX= 494 ol FA7F Qe Ay %

A%E REAY] fstel WL A SHUYY Adel AR F Arkn
WS Qed,  olelNel wadE  olge  FAE  wwe
ESuo e AASEA FACl MESAL Bt R HEaA

o e sHdr. FACl & gWel Wid HAE A]IEe

1990 12€ BRFAMo g3 oo gigasol A =
e B, T 2ZM= g FRslE CdeE sgsta Sl =

[e]
‘:LT
“TAGEN FIEAME BEE] flske] A dE delM o] B e FEy

57 Dan Leskien and Michael Flitner , “Intellectual Property Rights and Plant Genetic Resources: Options
for a Sui Generis System”, Issues in Genetic Resources, No. 6, (June 1997), p. 15,
http://www.grain.org/docs/ipr-tradknowledge.pdf (2009'd 7¥ 20¥ X FW+).

%8 George Foster, “Opposing Forces in a Revolution in International Patent Protection: The U.S. and India
in the Uruguay Round and Its Aftermath”, UCLA Journal of International Law and Foreign Affairs, Vol 3,
(1998), p. 290.

103



259
Gl

2 AAs oA wA YA

[an
rln
o
fo
1o
1
D)
)
i)
ko
rot
ol
o
Jlm
{1
e =
o3
|o
il
—z
Ay
2
o
o

=
TaAA dEd madE g e 27 Zlojx AWl Wi 3%

I
Qb
2
>
24
1o
fo!
=
N
)
=d
ftlo
o
4
¥
39
i
>
o
o
>,
(il
Ol
ol
g
—
s
o
w
il
o

S,
A27.2x= 53¢ AdA olfrol ofd  UNAA, sr=x, ATHA
SEEA L o]gro] FAEEHN FFAAC vAE I disteix =
A ¢k vk wEkA oE Fo] A AFE Al E7]< (genetic use
restriction technology)’ =< ‘Eju]y|o]¥| 7] (terminator technology)’=
ZA ) (sterile seeds) 9] At #e §AAF AFEAT 7)e] BIA =
537 Fojdo. a9y SAGW g AslA old2 B WTO

sameld TARSA splEgT wRE 5 9y W] TARE
SRk gosks WTO H9%e FAdu BEe SHhd A9

% e

3. Zod el gk a4

TRIPsHA A27.2x stollAe] E3thdozFE ol AQ)xX2] Al HA
Q0 FA Wy AFRIA o] g FX =

rir
ol
ofy
T
)
5
rr
ok
>
e
1o
s
foe
=2

9 Brussels Draft
2. Parties may exclude from patentability inventions, the prevention within their territory of the
publication or any exploitation of which is necessary.....
UNCTAD-ICTSD, Resource Book on TRIPs and Development,( Cambridge University Press, 2005), p. 377
oA HE FRl7ts.
260 Rajnish Kumar Rai, “Patentable Subject Matter Requirements: An Evaluation of Proposed Exclusions to
India’s Law in Light of India’s Obligations under the TRIPs Agreement and Options for India”, Chicago-
Kent Journal of Intellectual Property, Vol. 8, (Fall, 2008), p.66.
%1 Hans Morten Haugen, supra note 245, pp. 353-354.
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“dargt Zlojojol gt} offeX= GATT A20xlA Trdste 9=
Izbel A Bl AAS HEe] fste] ded 2AE Ashe e
g8tz tAdel distel DSB7E WAl siAstal l=Ael  thsted
AuFosn TRIPsHACNM Do e el Farste]
TRIPsEA Al27.2%°] «Fde4yd v dg ¥ 4s =Estas

s},
1) GATT A@lolxe o |4

GATT 1947 oA <13+ AW = A4S Hostsd Ao »5F

Al A A Q9= 2% Thailand—Cigarettes (GATT) AF7ibto)

TAAoZ e R IA7E QYT B eA WA Q1S ARG e oA
A

Thailand—Cigarettes (GATT) A 25t o ggde axdx o=z Az el

TAEIN)FS Agegt. Ao AFe] oM Hde Fgsar)
YR ostel RubE FUAFES BHARI AP BHL

rlr
i
R

[*]
0,

2
o
BN
N
N
NS
ot
flo
)

943t @ 9elH GATTA ¥
olA#A A7k Gt Agel A20% Bl sl Wesrin
a3

o
A58 5 n wh B gue HFn, BE gu Agzw

%2 jayashree Watal, Intellectual Property Rights in the WTO and Developing Countries, (Kluwer Law
International, 2001), p.97.
263 Thailand-Restrictions on the Importation of and Internal Taxes on Cigarettes, (7 November 1990), BISD
37S/200, United States-Restrictions on the Importation of Tuna, unadopted Report, BISD 39S/155, United
States-Restrictions on the Importation of Tuna, unadopted report, BISD DS29/R.
® Bl g=gR) S Ao fad 2ARY Lo
Aetel Fddie] $9& FAsT Flshile Flag Fol: 24
AUtk BN ook Hldk TR £AE ol AAtE
%5 Thajland-Cigarettes(GATT), para. 75.
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TgEa G EGEA A Y] A T, FE A FAFA 5 GATT
1947 FtA el FEE ZAZAE G F5s A 7 Aok Bk
206 o)z XE GATT 1947 A20% (b)

F71 f1sk dask 2 gt digk g s Aol §AQl

H33

ag1a EAER BEeol eS¢ F A F A20%RE Y AR5
HXo] GATT FY9AF3E4de sttty A5t QAR FHA 9
71 53] Fo9gayrisoly ARy kAR AL xAo=E

GATT 1994 A20x (@3AAY “FQA” 7o ot Hdy

dazlTe AAe Qgrel AW EE A% wEsy] 9% <ded

I
GATT 1994 @AM e Ay 9 7] oist o gl 9]
oA Qe Wt AAEE B o RYE Korea—Various Measures on
Beef(AB), EC—Asbestos (AB), Dominican Republic—Import and Sale of

Cigarettes (AB)*®® AFA oA A5 ThEQE=H 5 AHASA= HE &

FLAAEA Sl therxA 7t otz stugts HERoR F4stnAt &e
248 AFe £ JAY dgxzA7E Yz er sbsskA gud WTO
sldzol Qztel AW EE A%E BEsy) gskel Hd -dew
ToAAHA 22 BHHY)

Korea—Various Measures on Beef(AB )AFAL ul=o] 3t=2] =4k

7] tste] FH3IF o)lF 4wl FX(dual retail system)”7} GATT

%6 Thajland-Cigarettes(GATT), para. 78-79.

%7 Gavin Goh, “Precaution, Science and Sovereignty: Protecting Life and Health under the WTO
Agreements”, Journal of World Intellectual Property, Vol. 6, No. 3, (2003), p. 444.

%8 Dominican Republic-Measures Affecting the Importation and Internal Sale of Cigarettes,
WT/DS302/AB/R, (19 May 2005), [°] &} ‘Dominican Republic-lmport and Sale of Cigarettes(AB)’]

106



He =L Fol fuiET, 5 X GATT A20x (el g8z
AastE A devhe FACAA vREJATY 5 ARA FAT7|FE Tl
TAsk= GATT 1994 A|20x (A)F stelA e dQast xxeh= oA
eyt & FEE5EVME AEAAE okd & Stk ¥¥e Ued

=gl ek oA o 2AYAERE Al20x (D) F

dmatnd s «dedr ens FEAL 4 Sz B Aod
Fa71TE FeA o7dd g AT EAVE @ O wmE 7E 9
olgE st QlojAe] XAV wA= ZEF 2 Holu iAol &feke
B35 Qe o9y 71X T84, a8 FYF =L FEFd o
HA W fAe F5AQl g Sol #wsk Ao AR Q4 E Ve
BYE B3 Pgoz Bk g Teid, AdAdger ek A=

TE ol7tA e FaA e #HHA
EC—Asbestos (AB) A 9]
T s A¥EE 2AER AW 9L FA48%a ol sk
NIt Aoz nEEHJY ECE FUFAXRAE GATT A20%
(b) & stellAe] “QI7ke] AW EE 17e Hos
et AL TS WTO sld=2] &A1 2271 A7 A4S

BES] 9@ Weyr ad RANEAT A Askel Ay

ool
do
=
i
to
rol
PN
N
K
o

Aol ]liel el ek 49 Ao s 2E A
deta F7bs btk side mE AHe] ek 542 19779 R E

SR T A2 5l ZFALGATF A (international Agency for Research on

%69 Korea-Various Measures on Beef(AB), para. 164.

210 Korea-Various Measures on Beef(AB), paras. 162~163.
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Cancer)$h WHOel 9lke] Q1gslo] givhe 2ol Foshgivh. > sjde
@A, Adel ANE EAE AuAEe] Az d@ 9¥e
gt AS BFAT | ECE AWel A43 wdse A%sFol

Sthiz Y8 (prima facie) ABFEF RHAFUT” 7 sde] #He

AA G QoA FaTg= sidel AxE oElst F7= Hdo]
ARAES A7 A Ex A% A4 e vATge S ST

oI FHE FAV Yuk PE T ki wok
Dominican Republic—Import and Sale of Cigarettes(AB) A\ X =
Zulyzt Fst=o] Fdeufel] distel @ujE el AlEdAE FAe =S
eT8ke 2AE A &7 F AL GATT A20% () F9
1o F3EA et dEY BFS AU T A A

2
=
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=
o
PN
N
N
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)
o
Ll
N
4
olr
ol
)
=
=
of
ol
2
.
!

Ao azie]  digt de]  oix  dAIE FxAH 9GS AR
GATTAA AN MEdE =g]E TRIPsEA A27.2x%° Ao w3
Agy o= oy Huh 2 GATT A20Fo|AE= «<lz7re] AW 2 A7S

211 EC-Asbestos(AB), para.8.188.

212 EC-Asbestos(AB), paras. 8.193-8.194

213 EC-Asbestos(AB), para 166.

21 Dominican Republic-Import and Sale of Cigarettes(AB), para. 70.

25 gysy Frankel, supra note 160, p.427.
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B33 f3ke] "3 AFe, GATTY oyd HAHE dd ZAE
ANeeAY Al s Wallshe Ao® A EA] ofysitt i 1§
W, TRIPs@7  Al27.2x0A8 St Ale] X=X+= TRIPs3EA
Ag.1x2 “WTO 3¢ 2ol W 9 3 A T YTl
A%ol, TRIPsEA S 83 dAlske WHE doA IsRAS HEd)
Aste] s 2XE AL & Juh'E 7S AR HEEA] TRIPsEA 9
THI Ao st AFhS weErh IREE A27.2x90 FaA 9
Q7S wAso] gloj wt=A] A8.1x9 A} S mE-Eto ok Fhut,
8.1

Gl A= TRIPsHEAEI  “LA” s= W

Jﬂ
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& z17]

kv

TRIPsHE A8.1xIAMe] FFTRHAS HZe7] 3 TRIPsEAl

QA e 2ATE ool A=A Feoh Z 0wl 4

agnkd WTO  gldsel #Ag 53l Agdxx7t TRIPsEA
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T H3E WSS flste] I
Asbestos (AB)®]l I2717%  “WTO 349
AFEE A7 dEd BRigess dAAdske AU v AL 979
oIx 7}k gltk.” - ®Etrh *° wEA  TRIPsHA

SALEY st 2A4s Ao Y 9 AdS Edee 33 EA

EE 3AYES BT s7] fste] FosittE e A WTO 3=
T =9 ol

AA, TRIPsEA A27.229 Do S F7igel loja] wh=A] #4844
Lol 4AT %= Utk EC-Hormones (AB)ANA &= 384 &34
T8l3 A4 38 (minority  science) 9 AEWAS HIHo WTO
3L AFGF A oA AEor JFY v Hetdoe] wE R

itk 277wk WiEA] gtEFel F719) ulFeo] Z78ke] GATT 1994
A20% (b) & dtollA FAFE Yeof b= AE ofy}27®

Y, EShA AQxx7F TRIPsEA A27.2%° FHoAl" AL
FTEA T =A AR st ko] Qloja] TRIPsEAF S HZAo tfshe]
T A7 VEA A AL} AFEAF Al dT 0]9]” o] FH =X

-

e @ BARA Jeishs iy ow Aejg o] FHef s)ofd

=

rl

2% EC-Asbestos(AB), para 168.
21T EC-Asbestos(AB), para 194. 4717 “A5S AF 1
respected)” =B o] }EH2 FLLL o] e dE 3-&shsltt.

218 EC-Asbestos(AB), para 178.

gal o] HrlEE A2 (qualified and



A27.2xM ] SdFomTEH AL xAe] mpxE QoA
S AgxzAe @A Sdiel s FAHY  the olf =
HaAlAME oy Hoh &5 FEA
S350 Aot #as = Uy 82 TRIPsEY A|27.22¢ S)njgt).

20099 10€ 194%E ZastA He S5 S3H Abx 1dEdAr=
“EOIU AFE| S FA S HistAY FFolos wWalehs I zo=
534S oA ko Fgskal Sl

TRIPsH = olagtel Slojx, WTO 3= A=e] PAE
el Al TRIPsEC] Al el gk 24dg oS A4 +
olgfgt AL RF=A] TRIPsHAOA HAstn Sl S AAe] Ao
et HrrFERS FREE SR delAoltt

oM = tAlg, TRIPsEFol 2 o]x9 E3|HFA
vlaste] BbE W b 2 s F9 s AarA, ARA, g

o] 8757 o] glom RE V|sioldA EHY AW EFo 5IE

B3E3slojor stt}= Holth wheba] TRIPsEA A27.2%oA  “@Ho tfsh
AHA o] go] Aol Wef oF FAEo] Stk o] fT werEE #™
g -s Sl AdsiAe oty Huhe #8S whHEe A2 olysth

S-FaholE FAA NI ‘FASEIY FEEAA ] BE o FTt ofd”
SUH el et S8 Ae FAse Ale WAsH] fgelth
China—Intellectual Property Rights(Panel)°l|* W&3eF #5.2229
“Aztd fEe Fek e AREel dig ERoA e BeUr SRk
oo} AuHglel RoE Aol I = A dAsh=A AR
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EAGRE AL FF AZAY A4 1xoA A Y= ol 9t
Z3 A9t 22" AES AREHe Reg B gEvhE o)t

TEAAY FAYE] duls: 1#T QA =ositalg,
TEAAY FAYES 9 HUhY A9 FFAIL HE 71EA
bdoluy, AR A A sl #HEE= ARFOEA olYd Y]Eel X
nA= WTO  3ed=e  =ufe]l wE Ssudoziee Algs
TRIPsE4 A27.2%°] 9uj€th. TRIPsEA Y FA9 A= o9 e
S oS st BREA ZoloA S ozRE Aged
sttt TRIPsEAC EAXeA 4 W 52 479 o0& wFs|
ekl Stz E Y] AdE & ARE, TRIPsHY =FelA= &
TS A FAlel A= o] FAEH Stk olfuto R
(3 AdZzA7D HAsAAE ofy Atk & B7E s

wal F2 S AN A9FAAE B0 «F =W A5z A

W

2% Article 17: Prohibility of Control of Circulation, Presentation and Exhibition of Works
The provisions of this Convention cannot in any way affect the right of the Government of each country
of the Union to permit, to control, or to prohibit, by legislation or regulation, the circulation,
presentation, or exhibition of any work or production in regard to which the competent authority may
find it necessary to exercise that right.
280 vhie A RS FIBF AL T AR, BB 40 3 6 83, 20024F f&5].
B UMGE: R R SR BGPTSR I 8 W 1 B M 2 L S T AR I (B 2% 1 AL 2R WD 1)
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e FE IR SMEE BwWdat 94 F a5 o)gol
F7e Wel o8] @A Yt WIFEE TPAA FErhor TS
1 ek 2y § 2 olE 5o
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O for
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fol
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rr
S
o

olyst7] 9%k G+ ofrt,
ol wAOoRHEH T 5FH AL.1xE TRIPsEY A27.2%
stoll A2l  “F AL WP o]go] ©A A= W st FAH AT

Ao w FHalAM= oty Hrhres qrel ehwlE AAVE TR vk

TRIPs@7go] WTO #d=ox dtods Fadr e aHYEHY
HSE glsto] Wy S oriE Astes Fosts e WTO
s AAH 2 AAY FHol dFE S agd Aot WTO
slgdse AAAQ FwelA wop 5w = +
Apsiabd el gl = gloka FE = gla, dAHow
ALEl FEAle Aldel FEE A deva s 5 &
FUHORRE Hol o] WTO 3d=e FFAA E FAU%EY
B2 s fsted silelM 53dd A
= Folslop ke A2 ofdnh AR SUbEol WTO
s o R JRlshiA WTO tidddE oldd 2ol Argsaly] el

il

i, AR R it S B R A I AR 1R W Al
21 Timothy G. Ackermann, “Dis'ordre'ly Loopholes: TRIPS Patent Protection, GATT, and the ECJ”, Texas
International Law Journal, Vol.32, (July, 1997), p.493.
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AelzA= WTO #d 2 Fa7]79 AAME wolol ditk= A,
Ssld Aol hete] 82 4 e WTO =59 Fd& HAA=
AT AFS v 2 5 Qlnp A

et o 53 Az AldE2 TRIPsHEAY  A27.2%9
o7t obd ©x T JEO Wt

= -1
U s SsltdezRYH Add ¢ Sle Thede dolFue AHelA
=

rlr

SO RRE AT F Ak FFD PP o] hshe] ms
aA sk olo] et BHS FAANYLG FHE FAskel wep A AA )

282 1hid., p.491.
28 bjid.,, pp. 508-509.

% Correa= o]21et A 9o oM MLEATES] X = TRIPsEA #27.223 0 A 345 =
zxolm, oo 3t EAo] WAst= A9 HEE A=Y F5] HPowA o3 %
&S Ay dor stvbar =335k}, Corlos Correa, Integrating Public Health Concerns into Patent
Legislation in Developing Countries, (South Center, 2000), p.13.
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HFEAl 4744 92 RESeljof stk WTO 39 =9 TR Tl SloA

P4 ekFo] A= H|Fo] FosttldtE TRIPsE A A127.23% 0l A
4 AA 9= 3 Hl=A] TRIPsE A

ook flste] &l HFAsta
A27.22° Qe wel Sy oER
A g o] g FAE T2

TA] MESAG Bss e S8 gt meb AFEE

S el At A FAoER Aty sk ksl Al
sk s F9A o1& A4 ool FaEA et

Usor e eds WA oAFe] did wdke]  glolA
dgofokmel 538 FoAdtal st ‘T AMT B 3MEE Y Bad
e = A ofyuh. FFekEe] WTO 2d=e IFr HIof
WA= TR =8kal 70l xof sl A ordel et Aol
ofel® Ayt oo AAH olgo] FIEAM Te FIMYEY HIef
o A AR FEEH delA CdE S0" FAFTA uE dd 4
ogo FAZF ‘FFTAA T FAYEY HZeol Hast olss

o

= et o] AgeA ICESCRS =rAQlA g ko]
AAtgo]l Ads] T J3go] glom Tk WTO A== AE dsh
H & Bty ICESCR A112.1% 9 A15.1% (b) S o)A

o] A%e =2 dgrel «ete] 7R 9 g o7 N
st HE]”"E “2 A (recognize) "Stth= A|H o2

[e]
&
gst3 gk Y sAw vEA REY, 53 3

‘

rir
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1]
o] =
e

o

i)
ro
ofo

—LJ

o)

llo
ﬂl ﬂl

-\
o

%9l (acknowledge the existence, validity, character, or claims of)”2]?%

28 BCA Toebes, The Right to Health as a Human Right in International Law (1999), p.293.
2 D Thompson(ed), The Concise Oxford Dictionary of Current English (9" ed, 1995)
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flete] 100 W3t @Al A& Ao zA AFofokFel st A<=
APAARl @A Wk whebA] @Ak ICESCROA 1F 45k
A7) st Al o)gstal, £58ta, e oFrt glom 0 gl
“Z2 = FEE o] F- (obligation to take steps)”’+ WAF=S Helo] A S

Ade Fete] FdeA dAzraHs st dYHoR #HS VIl

v}

4
g olgd A& e7stn Uk AMANS AH AEolw A
2A, PAEES BEoekEe U@ HTUgEs Fe
Avlgol threl Hwel PelE A s WAL R} g

a9t BAE N o189 FAL FFAAL FAYEE BEF

R}

S
ay

87 |CESCR A|2.1%.

28 General Comment No 14 (2000), para. 32, 33, 35, 48.

29 The United Nations Millennium Development Goals, http://www.un.org/millenniumgoals/goals.html
(2009 7¥ 18% HEFWE);

20 A Eide, The New International Economic Order and the Promotion of Human Rights, Report on the
Right to Adequate Food as a Human Right, UN Doc E/CN.4/Sub.2/1987/23 (1987), paras. 66; IE Koch,
“Social Rights as Components in the Civil Right to Personal Liberty: Another Step Forward in the
Integrated Human Rights Approach?”, Netherlands Quarterly of Human Rights ,\ol. 20, (2002), p. 32; BC
Alexander, “Lack of Access to HIV/AIDs Drugs in Developing Countries: Is There a Violation of the
International Human Rights (sic) to Health?” Human Rights Brief, Vol 8, No. 3, (2001), p. 12.

21 General Comment No 3 (1990), para. 1-2,

22 Committee on Economic, Social and Cultural Rights, General Comment No 14 (2000), para 35.
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eAllAE S wATAE FASF] WIO ogHPe N
AgstatrAt golel W FHE HYA FAW BATAL Ag3Ho]
WTO ddEgel SR Eelds Aws & AL ohiqrh FAMY
WATAES WTO olgdgel ajddel ol Boiat g7 Fasojop shi
Apgoltt, HE ICESCRS R0l *F o] lojalis GattolA @7l

Shom, gkt =& st A9 o]de] Zhgsith,
shebr]2 g YA olgRte R FEFFEA Er FAUE
e A =tbd WTO 3|92 TRIPsEA A|27.2% slolA & HH S

SOz RE Agdsie oy Hrh ** WTO 39=to] WHOSIA]
TS FAFookEs SN EREH  Algskes =X = TRIPsEA
A27.2z00 SlujE 2P BIookEel Ud FF He AE BAE
flste] WTO 3= TRIPsEA 53t e Agtd o xx 9} A A A]

A5 A5 ggstojor & Flojth

M2E M27.3% (a)=9 Ssitid M2AE

23 General Comment No 3 (1990), para. 4.

2% Alan O. Sykes, “TRIPs, Pharmaceuticals, Developing Countries, and the Doha ‘Solution’”, Chicago
Journal of International Law , Vol. 3, No.1, (Spring 2002), p.51.

25 Carlos M. Correa, supra note 284, p. 11.
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Soupoze A AL el Awel AR Yoid sl
o3 WaE Wb o Wrks ARSYH Ty R melel

AP e FEY ARE 9 A, ARUHr, coluhA e
ekl FoAE WA o

T4 WTO sld=< & 2385 272 719 542 o83 M2
AggHE Mdsts e, MR Axgiol 49 AER ARl w3
THSEE Fd ¢ sA okdW TRIPsEA  A27.3% ()29

ERHJAA ] diete] =gl oAX7E Qloh 53] e wdl] AR
AR el AR S84l AEe A AR AR Y
Seltd ez E e Aol Al ook fokel ddd avE A
"k TRIPsEA A|27.3% (% stelld AgUR 9 Ssdozig
A= 71E9 JopEel 58E FojshAnt of7lel A k
tatel 5815 Adshs e EeHA A did gdd =on
frere 2

o] Ao thsle] FHESFZFF [European Patent Convention(©]3}

‘EPC)] Alb2x 489X = 34 HA T Az gt A3 &
TEO AW W 9zt EE FEo AAEHE Aoy e Adar

96 ML, o gy e S5 Ho o3 war, Terkyel; F@ 41265 (2006), p.264.
27 UNCTAD-ICTSD, supra note 259, p. 387.
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5ol Aolfnt olfE SHtpgontE AR fFE wi

2AES A9 AN Az U AwPgor AHgstE AedE Sds
W 4 Qokn FAew glvh ¥F ool wal EPCallA Ayl d#
587t Bed Aeds Ay A O@ Sus 43 FofakA 2,
oJobE o] AHglel 3 58w FA st B F FT S

TRIPs@AstellAl  WTO 3= olgst  HIWAES  HEA
Aestejol & o Frp glow 00 AfZe ookFo] tidk Algel #I 53
gzl B AEE AMERYE T2 Auety] wiel, TRIPsEA
A27.3% (a)ZoAe] AE8WHoZA EUgoziE AL 4 itka

Eq_ 301
2. A A5

WTO 3 €9=2 TRIPsEAslolA ABA8S, A2 Ngdy”? &

2% Eyropean Patent Convention Article 52. Patentable inventions
(4) Methods for treatment of the human or animal body by surgery or therapy and diagnostic methods
practised on the human or animal body shall not be regarded as inventions which are susceptible of
industrial application within the meaning of paragraph 1. This provision shall not apply to products, in

particular substances or compositions, for use in any of these methods.(¢] 22 Al; H =} 7+=x)

http://www.epo.org/patents/law/legal-texts/html/epc/1973/e/ar52.html (2009'd 7€ 20 ZHFHT).

2% Rajnish Kumar Rai, supra note 260, p.70.
30 YNCTAD-ICTSD, supra note 259, p. 387.
301 ) inda L. Lee, “Trials and TRIPs-ulations: Indian Patent Law and Novartis AG V. Union of India”,
Berkeley Technology Law Journal, (Vol. 23, 2008), p.310.
302 A1), supra note 296, p.272 25 16.
AR md e dojor & FHATE Ao AU FHATE o] Gt HE H
of WA= Wl tjal, 2] HVe S e FHAE Tt AxEreE FA3)
Av BAete] WS A mstaat ek 7lEolth 1 =
3

A2 Aol sl A7) AA YL,



AR E7laS ol ARYH dst St oRRE AdFE 5
=]
l

AEAZ e o ol RAE T Yot

Asye SSddozrd AA¥E e 39 A2 189
slol g FFsAd el Aof WEo T dAl fAA AR} AE Ay BF
R .

ALets RS 1Hd = Uk TRIPsEA A27.3% (a)E= TRIPsE A
FEREY At gelty. vAl wetd TRIPsE A4
g Aol A27.1x4 ] Ssithde] ddAel
ool Ritoiitel #@do]l g7l wWEel, AR AW “atbdd

& FTFste A FAHE A27.3x (@35l
FRETE o)y SIUdORZRE Ashe X7 TRIPsHA A
7bsetth bellA mEEIQ o] A27.3% (a)FAe Qe A8E 93
“Rebdgra “x1 5y Jeja <A BHrE S e Ry A
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=
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g
%3 Nuno Pires de Carvalho, supra note 66, p. 214.
%% Nuno Pires de Carvalho, supra note 66, p. 215.

35 Carlos M. Correa, supra note 67, p. 292.
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TRIPsH7d #A27.3% (@& oA AZWHS Ssiddezfe A9
7oAt s AT Aswyed ARgEHE R =4S
Aoz AF3 AL oflrh. WTO 3= A5HH 985779
FA Gol tellde 53R E Aol gttt M o E So AduY AR
48t ghdletel o]l HF (invasive) 7]&o] flol £1#H  F£9 FFo
FedEE e AlERE Aule AT, ARA " Ao gA4 9

Q
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3% Nuno Pires de Carvalho, “Requiring Disclosure of the Origin of Genetic Resources and Prior Informed
Consent in Patent Applications without Infringing the TRIPs Agreement: the Problem and the Solution”,

Washington University Journal of Law and Policy, Vol. 2, (2001), p.372.
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320 YPOV Atrticle 5: Conditions of Protection

(1) Criteria to be satisfied] The breeder's right shall be granted where the variety is

(i) new,

(if)distinct,

(iii)uniform and

(iv)stable.

(2) [Other conditions] The grant of the breeder's right shall not be subject to any further or different
conditions, provided that the variety is designated by a denomination in accordance with the

provisions of Article 20, that the applicant complies with the formalities provided for by the law of the
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Contracting Party with whose authority the application has been filed and that he pays the required
fees.
%21 Nadin Barron, Ed Couzens, “Intellectual Property Rights and Plant Variety Protection in South Africa:
An International Perspective”, Journal of Environmental Law, Vol. 16, No. 1, (2004), p. 31.
322 cBD Article 1 Objectives
The objectives of this Convention, to be pursued in accordance with its relevant provisions, are the

conservation of biological diversity, the sustainable use of its components and the fair and equitable
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sharing of the benefits arising out of the utilization of genetic resources, including by appropriate access
to genetic resources and by appropriate transfer of relevant technologies, taking into account all rights
over those resources and to technologies, and by appropriate funding.

%23 CBD Atticle 3:
States have, in accordance with the Charter of the United Nations and the principles of international law,
the sovereign right to exploit their own resources pursuant to their own environmental policies, and the
responsibility to ensure that activities within their jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the limits of national jurisdiction

%24 CBD Article 8 (j):
Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices
of indigenous and local communities embodying traditional lifestyles relevant for the conservation and
sustainable use of biological diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and encourage the equitable
sharing of the benefits arising from the utilization of such knowledge, innovations and practices;

35 cBD Al8% j&
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326 Nadin Barron, Ed Couzens, “Intellectual Property Rights and Plant Variety Protection in South Africa:
An International Perspective”, Journal of Environmental Law, Vol. 16, No. 1, (2004), pp. 28-29.
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%28 CBD Article 22.1:
The provisions of this Convention shall not affect the rights and obligations of any Contracting Party
deriving from any existing international agreement, except where the exercise of those rights and
obligations would cause a serious damage or threat to biological diversity.

32 Nadin Barron, Ed Couzens, “Intellectual Property Rights and Plant Variety Protection in South Africa:

An International Perspective”, Journal of Environmental Law, Vol. 16, No. 1, (2004), p. 34.

330 joost Pauwelyn, supra note 177, p.176.
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33 Nadin Barron, Ed Couzens, “Intellectual Property Rights and Plant Variety Protection in South Africa:

An International Perspective”, Journal of Environmental Law, Vol. 16, No. 1, (2004), p. 34.
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33 Review of Provisions of Article 27.3(b)-Japan’s View WTO Doc. IP/C/W/236, (Dec. 11, 2000) at 6.
“TRIPs Agreement and the CBD are mutually non-exclusive. Because of the totally different objectives
and the flexibility of the provisions of the two treaties, it would be unlikely that one would conflict with
the other when implemented.”

%5 W)t 31, supra note 315, pp.11-12.

3 AAG, “TRIPSEA A7z A3S(p)ol A3 2awsiztz AAEy} Bastedr, A5 1)

=%, &1 67,2003, pp. 260-264.

%7 WTO Secretariat Note on The Relationship between the TRIPS Agreement and the Convention on

Biological Diversity; Summary of Issues Raised and Points Made, circulated in WTO document

IP/C/W/368/Rev.1 and Corr.1, 8 February and 9 March 2006.
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%% Draft Modalities for TRIPs Related Issues, TN/C/W/52, (19 July 2008), para. 4.
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347 status of Work in the Negotiating Group, Chairman’s Report to the GNG, MTN.GNG/NG11/W/76, p. 18.
2.2 Exceptions to Rights Conferred
2.2.1 Rights based on prior use.
2.2.2 Acts done privately and for non-commercial purposes.
2.2.3 Acts done for experimental purposes.
2.2.4 Preparation in a pharmacy in individual cases of a medicine in accordance with a prescription, or
acts carried out with a medicine so prepared.
38 TRIPs Agreement Article 30:
Exceptions to Rights Conferred Members may provide limited exceptions to the exclusive rights
conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent
owner, taking account of the legitimate interests of third parties.
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39 Canada Patent Act, Section 55.2(1):
It is not an infringement of a patent for any person to make, construct, use or sell the patented
invention solely for uses reasonably related to the development and submission of information
required under any law of Canada, a province or a country other than Canada that regulates the
manufacture, construction, use or sale of any product.

%0 Canada Patent Act, Section 55.2(2):
It is not an infringement of a patent for any person who makes, constructs, uses or sells a patented
invention in accordance with subsection (1) to make, construct or use the invention, during the
applicable period provided for by the regulations, for the manufacture and storage of articles intended

for sale after the date on which the term of the patent expires.
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Manufacturing and Storage of Patented Medicines Regulations:
By virtue of these Regulations, “the applicable period referred to in subsection 55.2(2) of the Patent

Act is the six month period immediately preceding the date on which the term of the patent expires."
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%0 Canada-Pharmaceutical Patents(Panel), para. 7.66.
%1 Canada-Pharmaceutical Patents(Panel), para. 7.82.

%2 Canada-Pharmaceutical Patents(Panel), annex 5.
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38 Canada-Pharmaceutical Patents(Panel), para. 7.81.
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Local Working under the WTO TRIPs Agreement: An Analysis of the U.S.-Brazil Patent Dispute”, Yale
Journal of International Law, Vol. 27, (2002), p.367S =, 28} & =TdA &= lvos} b2
=& Ao F A27.1x9 A28x= Lk A(general rules)o] il #3029} A31F= FAA
T+ 2] (specific provision)©] 7] Wil #3029} A|31z9] A A27.130l -Asvar FAdsh
% Kevin J. Nowak, “Staying Within the Negotiated Framework: Abiding by the Non-Discrimination
Clause in TRIPs Article 27”, Michigan Journal of International Law. Vol. 26, (2005), pp. 940-945.
0% Canada-Pharmaceutical Patents(Panel), para. 7.91.
*“...The acknowledged fact that the Article 31 exception for compulsory licences and government use
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%05 Kevin J. Nowak, supra note 403, P. 940.

4% Daya Shanker, supra note 163, p.355.

“7 Robert Weissman, “A Long, Strange TRIPs: The Pharmaceutical Industry Drive to Harmonize Global
Intellectual Property Rules, and the Remaining WTO Legal Alternatives Available to Third World
Countries”, University of Pennsylvania Journal of International Economic Law, Vol. 17, (1996), p. 1112.
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48 Kevin J. Nowak, supra note 403, p. 941.

499 Negotiating Group on TRIPs, Meeting of Negotiating Group GATT Doc. MTN.GNG/NG11/W/10, P11;

GATT Doc. MTN.GNG/NG11/W/17, p51; GATT Doc. MTN.GNG/NG11/W/16 & E/ GAIE BW
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S t}. Kevin J. Nowak, supra note 403, p, 945.

M0 Negotiating Group on TRIPs, Meeting of Negotiating Group of 11- 12 May 1989, Feb. 2, 1990, GATT

Doc. MTN.GNG/NG11/W/32/Rev.2, at 106; Daniel Gervais, supra note 25, p. 220.
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& Maria Victoria Stout, “Crossing the TRIPs Nondiscrimination Line: How CAFTA Pharmaceutical Patent
Provisions Violate TRIPS Article 277, Boston University Journal of Science and Technology Law, Vol. 14,
(2008), pp.192-196.
7 Canada-Pharmaceutical Patents (Panel), para. 7.101. 3} @& &3+ 72133291 ZHojojo} 3l &
3ol Wk xebAEe] FaAQl 542 ofpyela Bk
“De facto discrimination is a general term describing the legal conclusion that an ostensibly neutral
measure transgresses a non-discrimination norm because its actual effect is to impose differentially
disadvantageous consequences on certain parties, and because those differential effects are found to be

wrong or unjustifiable”.
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FHHE); US-Section 110(5) Copyright Act(Panel), para. 6.185, note 163.

M9 Muria Kruger, “Harmonizing TRIPs and the CBD: A Proposal from India”, Minnesota Journal of
Global Trade. Vol. 10, (2001), pp. 201-202.
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\ol. 25, (2004), p. 815.

#22 Canada-Pharmaceutical Patents(Panel), para. 7.9
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#2% Canada-Pharmaceutical Patents(Panel), para. 7.3

426 permanent Mission of Canada Concerning European Communities-Patent Protection for Pharmaceutical
and Agricultural Chemical Products, WTO Doc. WT/DS153/11P/D/G/L/283 (Dec. 7, 1998).

171



e 53712k A A27.1x9 R 27" § v
A

ECE ookge] g 5371 B35 A3s ddAGA e & oE
=°l nlfratalct.

“iiel FFEFTOAA ol wmokE flete] A mhed skl Th
o] wgelldt nlmekel Al @ fefs - Fs Zelth shAN B
o5 Aol woft= AlAZE thE AbgEEe] nlste] sokety] wiiEe] o
EElFojoF dth= 49 (good reason) el &Jdte] A4S wigEdE A AR

= T
GE dgold, AEe PR S S 23 sk o)k

it
1o

>
o
;O
i
o
s

o
N
rln

<

o

g O] Ae I Farel wekA A5 g Fash oAk, Ay e
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=] FAE v8S dgetr] 918

Hdast 7lzte] AEs] trE7] wie], Z]EiEore] 54wt g
gfsllor & Fart v FES dryt Qltka Boh Y maEka
TRIPs®%4 A127.1%9 ‘A8 (discrimination)’& ‘73’3 th27] wjio,
WTO 3552 A9 (bona fide) e H2& fste], 549 AlF okl
st Az e 1S AT & Ukt @efgE TRIPsEE A130%°]

21 Canada-Pharmaceutical Patents(Panel), para. 4.27, footnote 146.
%28 Canada-Pharmaceutical Patents(Panel), para. 4.27 footnote 146.
429 | ester Thurow, “Needed: A New System of Intellectual Property Rights”, Harvard Business Review, Vol.
75, No. 5, (September-October; 1997); Frederick M. Abbott, supra note 423, p.85; Carlos M. Correa,
“Public Health and Patent Legislation in Developing Countries”, Tulane Journal of Technology and
Intellectual Property, Vol. 3, (2001). p. 7.
% Canada-Pharmaceutical Patents(Panel), para. 7.92

...Article 27 prohibits only discrimination as to the place of invention, the field of technology, and

whether products are imported or produced locally. Article 27 does not prohibit bona fide exceptions
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to deal with problems that may exist only in certain product areas... (o] 28 A|; A=} 7}*%)
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1. TRIPs@ A A30% 2 A31x9+e] 7

BAAAL] B olfet AaptAEe] st AAATFEA F I ofof
sk o] AAAAI e TRIPsEA A30% 9 Al31x292] AT

TRIPsHA zt5 770l TRIPsEA #A131x9 AgAe £ s
71} Abgrolgl 3 TRIPsE A A|30%c] 2oate] slojd A 0]9]9) AH&-S
omgttt . g etar vk oAl wafA TRIPsE7 A|30x%F A|31x EF
AR Rl gl 5389 ARgel oA vFa led, 29k
TRIPs®74 #130x% A31x2 AR S0 gle AFES o9
THEEEA, AAEAL o] 7 x2F Alole] A= ojwghA o] s}
oletel| A HEstaA gt

N

1) TRIPsEA A|30x9} AIZ1= A}l A

TRIPsEd A31x2 A& Aexte]l 5 gl 71EF “ol 8" (other
exception without authorization of the right holder)’7} o}Ue} <@g =9

41 7 «Other use” refers to use other than that allowed under Article 30.
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holder)’olth. o] ZFE TRIPsHA A31xE AR 52 s g
et o3 9l TRIPsEY A30xe 1 FAItAlel Qlol et
gy TRIPsEA 2+ 72 @A A31x+ A30x9 dAgae 59l &
Abgoll #3E &

giado] ojwA i =R e vet sigS AAsHA Eatal itk

Azt A= TRIPsHA A31x9 A <

TRIPsE74 A30x2 ‘dojd Aol g e'E Ads, 5
wlebAQl Ao tidt oleeta FAIE P o]t =gle] mEW A31x
A HiERAQL Aol Wik o E A etar Q7] wiol AAAA A=
551t sold Aol st oo @ Al A O EA 9
TRIPsE4 #1309 2718 wWHA7= AASIA ¥ TRIPsEA
A31ze] Azabe] wetol sitte dEs =2 4 vk 28y o]y st
=8 & TRIPsEA #A130&s} A31xolA 247t b3 9l Agae &<

A4 =ol M= Al3lxe] A tE 4] glo] TRIPSEA A3lxs 535|H5 o] o9
Ao R thFa T} Dora Kripapuri, “Reasoned Compulsory Licensing: Applying U.S. Antitrust’s
‘Rule of Reason’ to TRIPs’ Compulsory Licensing Provision”, New England Law Review, Vol. 36, (Spring,
2002), p.676; Katharina Gamharteri= TRIPs® 3 A|30%+ 53] A wjelz el Ao hak At
2l o] #](general exception)Z= o] 31, A31Z+ A AR o 2| (specific exception) 3ol 2k K gk
t}. Katharina Gamharter, supra note 249, pp. 86-87; Olivier Cattaneo+= TRIPsE 4 A|31x& A& A4+
Ao F&el #hE = delo &k qpgoldkar Bokth = TRIPsE A= WIPOZHH €]
o <], FFolely} A AL FEel BHEE d9], HHdsE BhyEE
o] & R 47FA 7@l o7t dvkar Beten, o F A

supra note 22, pp. 638, 645-646.
3 Taubmane TRIPsE A A31% dtoll Ao A ZA = TRIPsEA #130%9] 2738 w53}
ofo} shriar =73t} Antony Taubman, “Rethinking TRIPs: ‘Adequate Remuneration’ for Non-

\Voluntary Patent Licensing”, Journal of International Economic Law, Vol. 11, (December 2008), p.957.
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SAo) et e HsolAo} Wtk A AT WTO 3ol A
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3 Nuno Pires de Carvalho, supra note 66, p.305, footnote 805.
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AL el e g3 $UsHE A FALAE AT &
Q=AE AR Ak ol dEl ABEATEL Ten Lol
F A dteh

“TRIPs3 49 ZAUNZG A27% 13 D A28292) BA) YolA, o)
2RES AR OB AR 4R skl o Yok mebd A27.129
A28EE AAAE SAbhe AT NE AR kS

Canada—Pharmaceutical Patents (Panel)\X \Uth= #A27.1%+=
7HA FQF HAo] luka Bkt dhube fJekEolu 549 TIE Al
et S35 HodkA] e Ao aAce Jola, EAE 5sEIEE
Azetelate  #5 SAAEEC  dstel  AEHowE FAAATE
s7bd oz A3A= Ao BEAER fokds ANd F Sle A=
TABE7] fske] Aol 0

E AREA S ES AAAA RS FHATl  SlolA A27.1x9]
v 2P gg o] AgEvty wokth YT ey o] #ge wAE el ol
ZHAEE EAE AAA Ga BEEE 2ol £A1E AA §lol F AR

BAGA ] AUk -5 adE jrelEl Zlo®m AL #Hde g

% TRIPs and Public Health, IP/C/W/296 (29 June 2001), submitted by the African Group, Barbados,

Bolivia, Brazil, Cuba, Dominican Republic, Ecuador, Honduras, India, Indonesia, Jamaica, Pakistan,

Paraguay, Philippines, Peru, Sri Lanka, Thailand, and Venezuela, para. 33.

4% Canada-Pharmaceutical Patents(Panel), para. 7.90.

47 Canada-Pharmaceutical Patents(Panel), para. 7.91.
“The acknowledged fact that the Article 31 exception for compulsory licences and government use is
understood to be subject to the non-discrimination rule of Article 27.1, without the need for any textual
provision so providing, further strengthens the case for treating the non-discrimination rules as
applicable to Article 30.” (0] 28] A|; HA}7}=x)
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% Daya Shanker, supra note 163, p.354.

¥ Canada-Pharmaceutical Patents(Panel), para. 4.17.

“ A7), G 5 Al BEY el ZokaAel QoMo Sdel mE AT =
o B =i A ATds H=x

441 Daya Shanker, “Brazil, the Pharmaceutical Industry and the WTO”, Journal of World Intellectual

Property. Vol. 5, No.1, (2002), p.73.
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SHAIRE TRIPsEW #1729 7]wolde F31& WTO 3]d=59 #AZY
AWRZA 53H] FhHel o Tlsdor, AFe AU Ak o
A ol ¢l Huhs PR o5 §Ntete] AldHol N ¢ o)
JYER FTEARST) BEste] AAAANZAE FAFel Sl WTO
L5 og 5ol AfdH 22 54 TlERoked dalAw A AAE
sojsf A= ¢

g8y WHOS #oekay) 22 54 YF(category) 2l 2lokEel
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W], J)edokst AFS AUl AR oo wE oty Y]sitold
st A 53U FHel UofA, oAE Eol ¥ Z& IT wofel

2 TRIPs Agreement Article 7:
The protection and enforcement of intellectual property rights should contribute to.... the transfer and
dissemination of technology...

“3 TRIPsE A A27.1%2] AEe] 9w e} AAF AAEE =)= E =] A5 Aled] i}

ol ou)r RS HE,
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sto] mEstyAF gtk gy WA 559 SAAl W EFES AA
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Aot FFEE BAZ BAsE 2 ohdAel A Lol
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WTO B935S ofn] 2 Sy AAAAY] 42 b 59k
Aol 71E9) WIPO Zobe TRIPsEA o] Eaaialrh. ' sajger xao
E3e TRIPsEA O AR Ade da-e vt

TRIPs3 4 A2.1%"o = 3|94 galgdel A1zl A12%71A)
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24 8kofof (accomplish) Fhu}, 440

vk gl gery} wEg ko] TRIPsEAol FFHHA & FHoFs0]
T 5 o 1A7] AdEst el 7)zF ot ek g wdete] FAE

4% Neil W. Netanel, “The Next Round: The Impact of the WIPO Copyright Treaty on TRIPS Dispute
Settlement”, Virginia Journal of International Law. Vol. 37, (1997), p. 459.
#5 TRIPs Agreement Article 2: Intellectual Property Conventions
1. In respect of Parts I, I1l and IV of this Agreement, Members shall comply with Articles 1 through 12,
and Article 19, of the Paris Convention (1967). (] &8 A|; B} 7 %)
% The New Oxford Shorter English dictionary, UNCTAD-ICTSD, supra note 259, p. 48, 25 112 )

A&
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HlEg koA FAdE ‘H2Ao 9 (minor exception)’ F2i= TRIPsE Aol
Agev sl 2ol ofd BAHLS wWEHF} TRIPsg Aol
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2] Aol = ¢k Atk =gl FAS L Ykt

TRIPs#7de] A&7 442 TRIPsHEAl 89 wlEd ks 2557
A Eojol st o] Aol QlojA = TRIPsHA S Sl dist A=
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71ek 537 9E olgfet By ZeEA A Eoof gttt

ool =9 SmirE  QoFstti TRIPsEA A & 4}
WA k= AAstelA TRIPsEA  Al2.1x° Pk F=59F
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“7 TRIPs Agreement Article 9.1
48 s-Section 110(5) Copyright Act(Panel), paras. 6.62-6.63, 6.66.
49 Dara Williams, supra note 364, p. 203.
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TRIPs®EA Al2.1%0] olo] A2.2xcM=  “of FAY Al1HolA
A4F7A 9] o= FAE shEjF okl Bt A QA Fzokel e 3]
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€ Folxs TRIPsEAS  FEl@ek stelxe %5 wHAlsHA
Zetvtantk qrAgsta Qla, st ekelA o] s Al tid AFo]
oltk. 2¥9vkar siA TRIPs@Edol #elgeF W59 dYzFH
ojg-S Jujat: ZE oYtk <& EW dgger ASRA)@2)F U
(DTl 53 EAAY BFEe Aol wE Al et
ZA = S FF W= AgolAl oF7b oty wiZel, TRIPsEA 9
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TRIPsEd #2225 a4l oA A2.1x9 AHHor F
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Helgers FFdtty sty F F, A2.2FA da AFIE
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gte]goFell Ao Fa a3k HEEYE o]go] JhEsiths A2 =g

AL gElgere] FWaEol TRIPsEA S

o)1
15 -
o= sheldereld ST 9t TRIPSEA 4% olds Adaq4n

0 TRIPs Agreement Article 2.2
Nothing in Parts | to IV of this Agreement shall derogate from existing obligations that Members may
have to each other under the Paris Convention, the Berne Convention, the Rome Convention and the
Treaty on Intellectual Property in Respect of Integrated Circuits.

1 UNCTAD-ICTSD, supra note 259, p. 50.
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TRIPsg % A 2,229 “TRIPsE 4 2| T 71
SAAAAEARAG AN AT Atole]  gRE HAEA $erE
gttt Bt o|E  US—Section 110(5) Copyright Act(Panel)
Al % EC—Bananas III(AB) ARRbe =27} 285, TRIPsY4

o

%2 Nuno Pires de Carvalho, supra note 66, p. 79. 121} ©]¢} #<& Carvalho? =4S TRIPSE A
A2.1z9k frddete] aEeglE W o] X7t glvh. 1A TRIPsEA o] #5130l A At
ol o) st whEA e} A pauEEs HEe ZFol s A5 Y ogFE e
TAsE A obUARE TRIPSHA #2130l whel WTO 3= she] el Al9.1xe] 9%
5 =780k at7] wiel] FeAs A EF vEiAe 2A4x2AE AT A5 de A
olgh= WrhF7gol 7hs kAt

% Carreat= WTO 3] 9= Paris Convention-minus %38 Z<Fdof & 937} vk F43k
t}. Carlos M. Correa, supra note 67, p. 46.

% Decision of the Arbitrators, EC-Bananas I11: Recourse to Arbitration by the European Communities
under Article 22.6 of the DSU, WT/DS27/ARB/ECU (Mar. 24, 2000), para. 149.
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FHHE Qe B@ AF A4 A% Fetolol TS vl
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olakm, olela qldatelz 2000d 69, wE webd =5Wae
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% Us-Section 110(5) Copyright Act (Panel), para. 6.66.
% Carlos M. Correa, supra note 67, p. 46.
7 Brazil-Measure Affecting Patent Protection, Request for Consultations by the United States,
(WT/DS199/1, 8 June 2000) H.2}d ] 1995 S8l A = “Hepd oA 5w kel Aol A
= ESAT I Ao Avtm S olge] Aoju= Aol oM AL E F
o3 4= k. ek A A AdrbsAe] gl Agdde Fde] FoHtt = Aol gtk v
T Bepde] AP AL 53dS el oA AFe] =l AAE of el whe} 2
A= ¢ ®rhE TRIPSEA °of 45 Swsks Blolgkar ®ykth o9k FAlel TRIPs
AR A28zl A st gl S8k vt Ql Al tig vt kol skl
ok Zejy Bepd 2 st ok Alsx(A)()F el wet 53819 Bl tiato] @AEAIE FAT
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458 459 460
Hepd , U= , = 5 WTO g%

o

=
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flo

o] ¢ ok

G glom], webd nepde] FupEe WTo st A Adsldca Fdsgith ol 2§ Tt
g2 g ok AsxA) >l HlFo] AR qFAol7] wiiel, TRIPs g0l fjutebA] =tk
Aolth. ald Aol sl EAGAFTo] 671d whell s gFelghel] whel, WTo sid % 347
T= o] Al st e 737 glSlth (Brazil-Measures Affecting Patent Protection,
Notification of Mutually Agreed Solution, WT/DS199/4, G/L/454, IP/D/23/Add.1, 19 July 2001)

58 Brazil 1996 Industrial Property Law (Law N0.9,279 of 14 May 1996) Section 111: Compulsory License
68. The titleholder shall be subject to having the patent licensed on a compulsory basis if he exercises
his rights derived there from in an abusive manner, or by means thereof engages in abuse of economic
power, proven pursuant to law in an administrative or judicial decision.

(1) The following also occasion a compulsory license:
I. non-exploitation of the object of the patent within the Brazilian territory for failure to
manufacture or incomplete manufacture of the product, or also failure to make full use of the
patented process, except cases where this is not economically feasible, when importation shall be

permitted...(c] g A); ARG x)

http://www.wipo.int/clea/en/text_html.jsp?lang=en&id=515 (20091 7€ 20¥ X FTH)
9 ol Hi= 1999, 2002\, 2005137 2006 4=}l A A, Q1% Patent Act 1970 (No. 39 of
1970)% A AT AAAA] Ao w2 ZA A thate] =-H 84 Section (1) of Indian
Patent Actell A= o3t #Zo] s skaL St
At any time after the expiration of three years from the date of the sealing of a patent, any person
interested may make an application to the controller alleging that the patented invention has not been
worked in India or that the reasonable requirements of the public with respect to the patented invention
have not been satisfied or that the patented invention is not available to the public at a reasonable price
and praying for the grant of compulsory licence to work the patented invention.
http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/acts/2006/a3106.pdf (200917 7€ 20 &

HHEL)
460 . K. Patent Act, Section 48(B)(1)
48B(1) In the case of an application made under section 48 above in respect of a patent whose proprietor
is not a WTO proprietor, the relevant grounds are -
(a) where the patented invention is capable of being commercially worked in the United Kingdom, that
it is not being so worked or is not being so worked to the fullest extent that is reasonably practicable;
(122 A); 22 Fx)

http://www.ipo.gov.uk/patentsact1977.pdf (2009 7€ 20 ZFHHE)
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AYFEZRE TRIPs 84 A27.1%$ A28%] gul=ES o] §=
M Eojor b= helS Qo ! EF A Ao wrE A A
slojo] QlojA e WA Bt FF WTO =5 Atole] EH st

2 53dA7F FElger As5x(A) (2) &9t
ol AN (work)BATHL & & YA, = 5B WA AAs:
ol w# T4 AA7E TRIPs Pl et dete] e
AeAME S BAAN, BEEG A D 5HA F4H oule] st

dylHotop & Zlojt}
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:cI‘A:A
1%
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o} A7 oule] da wLE 059 s AW
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g HAG 5 9l AE ouef

A% AU, T oW@ el Ayl Fe mRHom
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e 5 QES AFHA Gk gojnh

1 Kevin W. McCabe, “The January 1999 Review of Article 27 of the TRIPS Agreement: Diverging Views
of Developed and Developing Countries Toward the Patentability of Biotechnology”, Journal of Intellectual
Property Law, Vol. 6, (1998), p. 62 A& Y-S 539 HAZ 1FskA] @3 ZAPAIE §
g W P8 TRIPSEA Al27.1%9] Sufetal F3sio),
2 paul Champ, Amir Attaran, supra note 402, p. 366.
%63 o] 2] w1, supra note 78, p. 84.
% Shorter Oxford English Dictionary on CD-ROM Version 2.0, Oxford University Press, 2002.

14. Of a person: do something, act, proceed, behave; 15. Exert oneself physically or mentally, esp. in
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o] £0jE09 A}HA QuRRE ‘EF 9 EBAAE E3 Flojo 2L
ol=AL Abo] D] el B E3 Foo ko] HAotEty)

_

andoezr 3" F JArF dAs FHE o AU ojwst ALV
QFHARE o]F FAS st ASE YT 589 EFEE AAH
T 58 sloje] BAES o]F7] fte] 52 53 SoEFE QTHE
ou st AE flte] A FAE RAN I AL FF T HelA
HFAGES o) gt

5359 BAAY BFEI AA7F FAE ouisheA uFsly] e
TRIPs@7dellA 2ol wietz <l SRS E AFshs 5242 FoldA, =
el sk S REE AFTFoEA st AHRE sl EA ol it
Azts B Zert vk TRIPsEA A7x0 H4x3S Bd, A A4

B3 o} Al 7|2 Aakate] 71Ed sl gigk F3E Aelsta Al
ALE 2 stol g o]y Ve Ale] b & olelS st sk W9
o5 Atele] # S YAy fg Zlolth olyg Al oFe] 7F
S8 A7 NA Fojd 58S BAFoRM Al FFol 7EFAlol
7MY & 5

TRIPs®Y A28x° 174

.

ﬂllﬂl
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i)
4
%0
rlr
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o
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=,
Z
o,
i)
o
%0
ini

order to achieve a purpose or result; do work, labour, toil, (at or on a subject, occupation, project,

etc.); perform a task or tasks; conduct a campaign; strive (for, to do). Also (long arch. rare), plan,

contrive, (that, to do). 16. Do one’s daily or ordinary business or work; pursue a regular occupation,

have a job, be employed, (in some trade, profession, field of study or activity, etc.); 17. a. (Of a

thing) perform a function; (of a machine, device, etc.) run, operate, or function, esp. properly or

effectively; spec. revolve, go through regular motions; (of an action, plan, etc.) be practicable, succeed.
465 Shorter Oxford English Dictionary on CD-ROM Version 2.0, Oxford University Press, 2002.

“failure to do’~= (An) omission to do or to do something due or requisite; default.
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S5 A4 5o
ngke W, seldel ASE(A) @G WIAN SHAE o]
5399 dge 2dshs 9 FAUA Hol oiRe] gt ko Petd
F Aol 95t AMORE SHAAE 5 AAsadn 2o
wep] E5% AxelM AAEA g A9 FAAAE slelshs Fu
2AE 1 g9l deldnia Byt

sa9) AN FHES TEOR ST oe Add SJorES
AN E d golsl T 4 AES sta, @AY
Aska, 0 Eale] Amel AEE FAstn, s AF
EAEY $He nASEd 498 5 Yok 58 AuEdEe

B, 5359 SdelAe] AdE e Festt a3 eI LT

%6 Joseph Straus, supra note 18, p.205; 2|1} Daya Shanker:= o]ol] thalA] &2 A](failure to work)’
of == “AJ4ke] A g (failure to manufacture)’”} X 3-®tha wHaFSkT Daya Shanker, supra note 163,
pp.330-331. AA| A Aol i) FokE o] A=A tste] A ow A gar, Bepd W
< sk XﬂSZﬁ(A)E’J T 218 WS dASA BARNAE 3] wliEel TRIPsH
Aol BLgtts =4S tfE =80 7= Marcelo Dias Varella, supra note 51, p.532.

%7 Katharina Gamharter, supra note 249, p.29.

8 Sybmission by the African Group, Barbados, Bolivia, Brazil, Cuba, Dominican Republic, Ecuador,
Honduras, India, Indonesia, Jamaica, Parkistan, Paraguay, Philippines, Peru, Sri Lanka, Thailand, and
Venezuela, TRIPs and Public Health, IP/C/W/296, 29, June 2001, para. 20.

469 Katharina Gamharter, supra note 249, p.28.
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E]E
daswo]  AAETZeA A )welds  Edsked  YlelA
! 2

st A= HWNEEe] TRIPsEA  o)%Fo] ost golal7)

WTO 3lgd=E50°] TRIPsgA3te FAAASl mIAQ AFgo] 3lo]A
olg Lo AHW3 Ho| thd shALeS AAITE 2003 o) AH FHo]

0 9-Fatolghem Aol Mm-S AX A 279 AelE T4} Negotiating Group on
Trade-Related Aspects of Intellectual Property Rights, including Trade in Counterfeit Goods, meeting of
Negotiating Group of 2, 4 and 5 April 1990, Note by the Secretariat MTN. GNG/NG11/20, 24 April 1990,
para. 34.

1 =549 para.l.

472 1231 <, para 4.

48 w5l para. 7.
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WTO 3le=5o] TRIPs@dol &F IFdoF #A5x(A) (2) 59}
Wz wet HI FAEANZEAE F TRIPsEAL HF7 9437
Fgrsojor sttt cEBAA W cEZESE Ao et sae] glojA
TRIPsg7d9 H#3 dx5S %
olo]E9] #¥E FASH, TRIPsPAS AN HA7E AWl ws
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1]

47 Implementation of Paragraph 6 of the Doha Declaration on the TRIPs Agreement and Public Health,
Decision of 30 August 2003. WT/L/540, 2 September, 2003.

% Canada-Pharmaceutical Patents(Panel) AF71oll 4, ECE TRIPsE A o] A& 3} =2 o] 78 o
ol oln] A=Atk F=gsoict Hde el FosHA, TRIPSHA ZAHELS A|30%9

A A e F¥d AFYsE AS YR &S HoletdA, sidel glojA A7xze} A8z
9] oJ8kS F3 U}, Canada-Pharmaceutical Patents(Panel), paras. 7.25-26. (©] 213t +=2]¢] A A o

B A54 TRIPSEA A30x9] a7 that ZA oA 2HA3] thF¢t})
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TRIPs®4 ARl AAANAES RESH: BAlo] FRat Fdof
g@ o= gelE EAthn AFEn YUtk ATE BAZFANE WTO
gA7Y slEol Al FAH JFS WAL BYL YA flske] s

ZA = 7lsAA e AR AR AR A FT ofefo] Hojof dith= At
K

ool #ELE AL Axstm uh i BE A7x7F  ‘Sth(should)’ =
AuARl  goE  ARESIAAITE,  alA el QlojA e Al A
3leh=d FE7 . wd A7ERe dEo] oy, dwkgy W
7124 o] #s TRIPsPA ] AlLF-ol Fd= o] St} ojefst FX2HE

=]
=
A7Z+ TRIPsPA S BE 239 sl Qloja] AlAEIZ 07 # 8-rofof

46 TRIPSH A Al7x9F Algx.

47 Carlos M. Correa, supra note 67, p. 93.

194



VCLT A32zx+= &4 ds ®m3d Fuoz g xoF AA
FHEA Y] B8-S g stka Alth

1883 ok A5xol = S Axtel o, dE]FPek FH A olA
AE SAES 53E Fod sUHoRe £ 53 EFE
e o Boey AL vk R Bt 53X
S8AESE Edatels =7k el wet 58 o8& o Il
reks] sk ok 19259 ol N E QoA & FA Y BAAS

2

e om
12
o
Hl
o
rE
N
N
i
A
ok
abs
o
bl
Jp
offl
o2,
M
1o
r
A

WIPO7F 1968 “AAATA HFo] #3 =AARAL (United
International Bureaus for the protection of Intellectual Property)’e] ¢l
FA8] Bodehausen T &4  AA sitta e AgARoE =
53 EFS AxsAY SsHHS A &8 (industrial application) 3h=
2o ol xojol i wralw k. ¥ Fxw o] Bodehausen?
AN A ®, shelger FRTFE AP W W YE WA
obivl  sheler FWSEC F¥o BAS ¢S opyrh welger
ASEM) (DES WEAA FFaEE FAAAE 55 BHA 1

BFEG AN S99 Fdaol sldets Agolth ! e sheldot

478 paris Convention for the Protection of Industrial Property, Article 5.
The importation by the patentee into the country where the patent has been granted of articles
manufactured in any of the States of the Union shall not entail forfeiture of the patent. (2)
Nevertheless, the patentee shall remain under the obligation to exploit his patent in accordance with
the laws of the country into which he introduces the patented articles.

7 Hague Revision to Paris Convention (1925) Art 5(2); Michael Halewood, supra note 310, pp. 266-267,

285.

8 G, H. C. Bodenhausen, Guide to the Application of the Paris Convention for the Protection of Industrial

Property As Revised at Stockholm in 1967, (World Intellectual Property, 1968), p. 74.

81 Marcelo Dias Varella, supra note 51, p.532.
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TRIPsH e Aol dADAA et F2 Al 7HA] F7°
Tl ARk st FAAAE S5SEAY] gFR shofof s
T, v stues dAAAE SsdC dE dexdor 2
Aol @tk T8, Al MAE AAAAE FA sl ke FRoth
AR AA A wetol WTO 3 Q=5 Abol 9 o] dh A xtol= F34
FelAA okt SEAlEe] ol 5aE AlEe] AAT o HakeA

et AdnbEs el wE AR derh Mo A, &l

59 ¢ gdd PERES $F F4949 Az WA "9k aeu
oJele FAAMeIM WAATE vhAY AYAe oA duHow

AFEQ, A= TRIPsEEY @A =& 1991del Anell F43}
Dunkel AHFEgo] AT A4S AXA & FASte] Zb 3=l
AzEoe]l  AYE AzpEolrk, 8 TRIPsHA  FAelMe  wE]Fok
A5 (A) (2) 59 W Fo & wAd7|HS SsAFY FoEs 53&

AABRAAY SR AAita A fltks dAs AASHA

82 o)A, “E5| e Wgol ek ware] delwl: ARl Aeleh vkl AAr, Tak
g+3], 137 (2003.2), pp.3-7.

483 paul Champ, Amir Attaran, supra note 402, p. 374.

48 paul Champ, Amir Attaran, supra note 402, pp.379-380.

196

ol

dHE



3) TRIPs¥A #A31z9 Az} 5

WTO 3FY=FELS TRIPsEA A31%9 Ao wet AAdAZzA=
#H& ¢ dor TRIPsEE A31XoAE ZAAAANZAZS FHao o)A
WTO 3s|¥=r50] Ht=A] FoF sl x4 Q7155 AAS] F4ska

At olell= deld ek ASZ(A) (2)F3 () FellA el axdel vste] F7t=

Q75 = A= Y. oE =9 TRIPsEA A31x (a) FollA
S8k Qe £9S EAQ Ao wrel meEojof k1, (b) del A9

e dl A o mE AP AAE AAHk duAAY, (h)F9
A

AAE mestel SHAANA AW RS AT} s

a0 g ger A5F(A)(2)2 9 (4) S 7F TRIPsE Ao T &5 WA,
WTO 3]|gd=9] EAAe EF83s AAd wE FAAAZA = F718 0=

TRIPsg7d A31xNA 831 = A5 FEEojof =% oJ{7}

BAAY BFEE AAo e FALAE g A5xA) (2) 59t
M zoA st e o7 olfolxE F7FR TRIPsEA Al31x00A4]
TRt e g wEstejop dtka Bk Y0 o)gjdk 4 WTO
sld=E& TRIPsE74 A28x9 oFeolA olgdd + Uux{ whsEo] F=
23> @24 TRIPsE4 A30x¢t A|31x Holztal 7]bgk TRIPsHA
ZAAES] oo Rsttia Euh TRIPsEY A28%o|de 53 A
weRAQl Aol diste] mEsta vk 5@ sojd Al st

8 bid., p. 380.
48 Joseph Straus, supra note 18, p. 205.
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BAAA e A Y 58] B4 9 EFEe Al mE FAAI%G

TRIPs®7d A31FoNAe ZAAAA= A2 o2 ASJES tFa Q7]

87 Markus Nolff, “Paragraph 6 of the Declaration on the TRIPS Agreement and Public Health and the
Decision of the WTO Regarding its Implementation: An Expeditious Solution?”, Journal of the Patent and
Trademark Office Society, (April 2004), pp. 296-297.

8 TRIPSHA #130%E= Ao Abgel oek A9l FHo] oste] AT Fof W A3zt
APE3F e A31Fzol A AF3 A g-oll= H 85 A gki=t). Daniel Gervais, supra note 25, p.242.

89 paul Champ, Amir Attaran, supra note 402, pp.383-386.

40 Daya Shanker, supra note 441, p.61.
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1 Daya Shanker, supra note 163, pp.337-339.
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492 NCTAD-ICTSD, supra note 259, p. 471.

4% gusan K. Sell, “TRIPS and the Access to Medicines Campaign”, Wisconsin International Law Journal,
Vol. 20, (Summer 2002), p. 515; James Hughes, Julie Gerberding, “Emerging Infectious Diseases. Anthrax
Bioterrorism: Lessons Learned and Future Directions”, Vol. 8, No, 10, (October 2002),
http://www.cdc.gov/ncidod/EID/voI8n010/02-0466.htm. B & 1j=re HFH oz A NAAE 3]oI3}
A= FUAT, AdapHom AlZzuto]E A 7o s AT 5 A HAAG o= kg
Aol Aw Fhed Ao mRE e Aol thste], «Hsk vl R delshe Frtel o)
ato] ol ZAMNE WAR ARG k& TIE) % Aeolda njdad Ho] i v]e

T gE E5Ho|ATh Anthony P. Valach, Jr, “TRIPS: Protecting the Rights of Patent Holders and

Addressing Public Health Issues in Developing Countries”, Chicago-Kent Journal of Intellectual Property,
\ol. 4, (Spring 2005), p. 165.
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Agreement after US v. India, Journal of International Economic Law, Vol. 1, Issue 4, p. 597, (1998).
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7 Declaration on the TRIPs Agreement and Public Health, para 1:
We recognize the gravity of the public health problems afflicting many developing and least-
developed countries, especially those resulting from HIV/AIDS, tuberculosis, malaria and other
epidemics.
“%8 \World Health Organization, Prevention and Control of Noncommunicable Diseases: Implementaion of
the Global Strategy, Report by the Secretariat, at 1, EB 120/22 (8 January, 2007)
http://www.who.int/gb/ebwha/pdf_files/fEB120/b120_22-en.pdf
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199 Erederick M. Abbott, Jerome H. Reichman, supra note 41, p.952..
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%% Thailand Mulls Expanding Generic Drugs Program, Pharmacy Choice (May 28, 2007)
http://www.forbes.com/feeds/afx/2007/05/28/afx3762638.html (2009%d 5% 17¢ FHFHE)
M ojo] diste] w3 A Adtetol A v E 7} S Aol Al 7 AAE 2 Ve SR 25

e FAA, oA Aseketel A ooj =} e AAN S AT AL A

Am Ao stold WAl ud FERAL LA} A EA L Ag S
NFAFE THTE FARA R ) AT Aelehs wehel Ashrh qlth. Brent Savoie

supra note 37, p.240.
%02 Carlos M. Correa, supra note 67, p.27.
%3 Kevin Outterson, “Should Access to Medicines and TRIPs Flexibilities be Limited to Specific

Diseases?”, American Journal of Law and Medicine, Vol. 34, (2008), p.281.
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%% African Group proposal paragraph 6(b), IP/C/W/351.

%5 Amendment of the TRIPs Agreement Decision of 6 December 2005, Annex to the TRIPs Agreement

1(a)

%% Decision of 30 August 2003, Article 1(a)
‘Pharmaceutical product’ means any patented product, or product manufactured through a patented
process, of the pharmaceutical sector needed to address the public health problems as recognized in
paragraph 1 of the Declaration. It is understood that active ingredients necessary for its manufacture
and diagnostic kits needed for its use would be included.

507 Kevin Outterson, supra note 503. pp. 295-296.
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%8 Cynthia M. Ho, “Patent Breaking or Balancing?: Separating Strands of Fact from Fiction under TRIPs”,
North Carolina Journal of International Law and Commercial Regulation, Vol. 34, (Winter 2009), pp. 397-
398..

509 0 L 311, 28.11.2001, p.67. Directive as last amended by Directive 2004/27/EC (OJ L 136, 30.4. 2004,
p.34).

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:136:0034:0057:EN:PDF (200911 7€
209 HFWE

510 gtate Secretary for Economic Affairs, Policy Rules on Issuing Compulsory Licences Pursuant to WTO
Decision WT/L/540 on the Implementation of Paragraph 6 of the Doha Declaration on the TRIPS
Agreement and Public Health, Under Section 57, Subsection 1 of the Kingdom Act on Patents of 1995, Art.
1(c) (Dec. 17, 2004) M@ &= 532 o} fJAlo]E W
http://www.kipo.ke.wipo.net/clea/en/details.jsp?id=3196
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M2 g Bof, uar 53428 U.S. code 1498) AWAR-E T o]o)& $lste] el 1
Fe ARSI A9l v ARy nF gRe] $QS we Y e FALATL Fel
E5 2 AFEE 5 okal FAska Tk F M. Scherer, Jayashree Watal , “Post-TRIPS Options for
Access to Patented Medicines in Developing Nations”, Journal of International Economic Law, Vol. 5, No.
4, ( December 2002), p.916
28 U.S.C s 1498
...Whenever an invention described in and covered by a patent of the United States is used or
manufactured by or for the United States without license of the owner thereof or lawful right to use or
manufacture the same, the owner's remedy shall be by action against the United States in the United
States Court of Federal Claims for the recovery of his reasonable and entire compensation for such use
and manufacture...
513 UNCTAD-ICTSD, supra note 259, p. 471.
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Helene Levens Lipton, “Oxymoron No More: The Potential of Nonprofit Drug Companies to Deliver on the
Promise of Medicines for the Developing World”, Health Affairs, Vol. 24, No. 4, (2005), pp.1058-1059.
%% Review & Outlook, Bangkok's Drug War Goes Global, (March 7, 2007).
http://online.wsj.com/article/SB117322181443628799.html (2009 7€ 20 X ).
%18 Cynthia M. Ho, supra note 508, p. 431.
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520 Daya Shanker, supra note 163, p.330.

521 o]4=¢1, supra note 519, p. 155.
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2 Order of the State Intellectual Property Office, Measures for Compulsory License on Patent
Implementation concerning Public Health Problems (November 29, 2005).
Article 3. Acts of preventing or controlling the appearance and spread of epidemic diseases and
treatment thereof in our country shall fall within the acts for public interests as mentioned in Article
49 of the Patent Law.
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524 o] 5 A4 Annex: Assessment of Manufacturing Capacities in the Pharmaceutical Sector

Least-developed country Members are deemed to have insufficient or no manufacturing
capacities in the pharmaceutical sector.
For other eligible importing Members insufficient or no manufacturing capacities for the
product(s) in question may be established in either of the following ways:
(i) the Member in question has established that it has no manufacturing capacity in the
pharmaceutical sector;
OR
(ii) where the Member has some manufacturing capacity in this sector, it has examined this
capacity and found that, excluding any capacity owned or controlled by the patent owner, it is
currently insufficient for the purposes of meeting its needs. When it is established that such capacity
has become sufficient to meet the Member's needs, the system shall no longer apply.
%2 vandoren P, Van Eeckhaute JC, supra note 158, p.785.
5%  TRIPS and  Pharmaceutical  Patents:  Fact  Sheet,  (September  2006), p.6
http://www.wto.org/english/tratop_E/TRIPS_e/factsheet_pharm00_e.htm (20091 79 209 ZHFWE)
2ol AR A qFAEtAL e okE Aibe o] gAY AabsEoel FEA RehEA o
of diste] ofwA dsfol sh=Alol A3 Fe WTO =59 FHo diste &
Katharina Gamharter, supra note 249, pp.186-187.
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528 James Hookway, Nicholas Zamiska, Thai Showdown Spotlights Threat to Drug Patents, Wall St. J., Apr.
24,2007, at Al.

o2 Stephanie Skees, “Thai-ing up the TRIPs Agreement: Are Compulsory Licenses the Answer to
Compulsory Licenses the Answer to Thailand’s AIDs Epidemic?”, Pace International Law Review, Vol. 19,
(Fall, 2007), p. 277.

%0 WHOol 9J3te] 9% Fdlo] ZRao|th A f&e of FuolA FHzx.
http://apps.who.int/prequal/S 3F%. (2009 7¥ 20¥ HZWHE).

%31 Apinya Wipatayotin, Certification Urged for AIDS Drug, New GPO Production Plant is needed First,
Bankok Post, Jan. 5, 2006, http://aegis.org/news/bp2006/BP060101.html (2009} 7¢€ 20¥ ZHFHH).

532 2007'd-2008 UN <17F7H4HA] $=(United Nations Human Development Index) B. 124 %

http://hdrstats.undp.org/en/countries/country_fact_sheets/cty fs_ THA.html (200913 79 209 ZHFWE)
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5% Jeremiah Norris, “The Unravelling of Compulsory Licenses: Evidence from Thailand and India”,
International Policy Network, (2007), p.4.
http://www.fightingdiseases.org/pdf/unravelling_of CLs norris.pdf (2009%d 7¢ 20 FHFWT)

53 Carlos M. Correa, supra note 67, p.320; Daniel Gervais, supra note 25, p. 165 (noting that a compulsory
license cannot cover an entire category of inventions); UNCTAD/ICTSD, supra note 259, p.468.
B QI Alehio] ofl AW FAAA HEEES S A AT, TRIPSHA

ZEoll= o]# 3k A¢to] wred ¥ %] ek}, Standards and Principles Concerning the Availability Scope
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194639 FAE WHO= 1970 ) ZHHEE] g0 7
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and Use of Trade-Related Intellectual Property Rights, Negotiating Group on Trade-Related Aspects of
Intellectual Property Rights, including Trade in Counterfeit Goods, Communication from India,
MTN.GNG/NG11/W/37, para. 15 (July 10, 1989) ¢1%=2] A¢+-e v} 2t}
Developing countries should be free to provide for the automatic grant of non-voluntary licences in
sectors of critical importance to them, such as food, pharmaceuticals and chemicals. The grant of such
"licences of right" will not be subject to any administrative scrutiny or judicial review as the patents
themselves will be deemed to be endorsed with the words "licence of right”. The patent owner will be
entitled to compensation in accordance with the host country's law.
%% Carlos M. Correa, supra note 67, 2007, p.320.
W o opFol @ Lk Q1T BERAE 498 WHAVE A5 Mo, AgnEe B
dg FA, obd, G5 089 HAo Fe el o okES X J St} Report of the WHO
Expert Committee on National Drug Policies, at 18-20, WHO Doc. WHO/DAP/95.9 (1995) World Health
Organization, WHO Medicines Strategy: Framework for Action in Essential Drugs and Medicines Policy
2000-2003, at 7, WHO Doc. WHO/EDM/2000.1 (2000).
http://www.who.int/medicines/strategy/strategy.pdf (WHO+E o oFE<] WS g4ded u gao
A% meltgith, AZRAY $HAL WHAY 3, FFERAY FAA, Zosh o] WE F
A, AdAe mgo] anHor 448 meslolop Ak WrelpEL & Fv} velA V)5S
o she HAAR oA S35 do €



tEEo] ool= Az THE+= 55 S EZnlo|# A (antiretroviral)

ootk P o]z elo]x Am FFE WelA TElal EAL A 2 okEol

WX olokEure] ofum, ThE olokEe| u]sle] ThE Wb of

nf#Esle] WTO Y=oz 3od WHOOA AAQs= A" 17
Ay oJekEorw A FAAol1 FA HH HFookEe] it ¥F9

e FRe7) skl WA AEE Awse 5 oy 24T Astn

webd TRIPsEA A131x (@& 142 WTO =52 st
SR SAFF dekEor WHONAM 243 B okmrol st

%8 20061 129 1ol 7]<o] #3 4H|R ZZAE (Consumer Project on Technology) ¥ ¢ A&
WHO AH-E 7ol Al Bl A gkl Al WHOS] 3127H4] Ao okss 7he A 538ld o] ofo]
147} & EFstal =, WHOI A Hofokf 553 Aol lojA 53] of okl digh
AAE A AL 2789t B AdeA = WHO B4 ofkE Bdl FollA] shfd 14714

E3]oofES geld 4= Ul http://www.cptech.org/blogs/ipdisputesinmedicine/2006/12/letter-asking-

who-review-of-essential.html (2009 5¢€ 17 = FHD)
%1000 M= P HrtEo] VMR AARANE AHS ] AIWVER dtolF FATA H49

FES Tulsta, Ao oFEA HOW & UES BARE AL FANAYDY 9K 2

rr
o

X2 3ka vk WHO, WHO Policy Perspectives on Medicines: How to Develop and Implement a
National Drug Policy (January 2003), p. 6.
http://apps.who.int/medicinedocs/collect/medicinedocs/pdf/s4869e/s4869e.pdf (2009 7% 20 =W
)

0 Tina S. Bhatt, “Amending TRIPs: A New Hope for Increased Access to Essential Medicines”, Brooklyn

Journal of International Law, Vol. 33, (2008), p. 623.
218



AAANE Helshs e s gerhn Bk

1) AR o7

B
oy
2
i

S

TRIPsE4 A31x (@& uw= | ARE- el Aol Al =
AYAZFEH SAs D7 AT ARAFE] 57 FaEn 2y olg)
2 AP 21E =7F vPAME, SR A By 339
H QA AFE-S] A g-oll dksto] WAlE vk

agvd FE Al 71z U8 AR oFE AAAATE AR
7] A, AE Eol 1| Mol @adel Add ABeUdAHE, oM
S A elAl BAAAEL sole] diste] FASt AFEE el T
oulgh 2 ot W HFAIAAE Fofstr] Mol ookE
ojHel P HAsUL, FAolA HE A sk sG] wiel

=
ol AHIF Y FE otk B F YA Fol Faakx g

12007 59 39 B A2 MerckAle] ofo]= x| &k Efavirenezol thale]l A NAS FH 8
o Bepde] AAAA 2X7F TRIPSEA S3iqtgdstoll A AR A oS ESesal o9
A olfrEel =oHAE, 1 Tl BHebde TRIPSEA A31xe] Al 77kl F2dH)
of shi= oJF-5 ol A=A 0|t} 20061 Bl BebE > Merck ik ot 4EE] B2 @S A
Brazil Moves on compulsory license after failed talks with drug company (2007 d 5¢ 3% F2)
http://www.twnside.org.sg/title2/wto.info/twninfo050703.htm (200913 7€ 20 HFHHL)., 18}
e AR Merck it HEA 1 FAdol= Auliskaly] wiiell, ol¢ 3 ARG Bl
BAAANZXE AFEerl= S|t} Vera Zolotaryova, supra note 53, p. 1113.
42 glare] ojokEe] tigk ZAAA ] o)M= TRIPSEA A31x ()] AHAEAe] o=
FAAA Fe] BpE Aol AyYE Aolojof =X et =7} 25 21t} Cynthia M. Ho,
supra note 508, pp. 427-428.
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71%3%F Merck it Al

%2 TRIPs Agreement Article 31 (b).

54 2007 5¢ 49A BEtd A K9] STOCRIN™ (efavirenz)oll thah Babd Ao ZAHA =%
A A7l vk Merckito] el &S B vha3 g2
... Merck has attempted to negotiate in good faith with the GOB, but a fair offer on STOCRIN has been
rejected. While we remain flexible and committed to exploring a mutually acceptable agreement with
the Brazilian government to help the country achieve its objective of universal access to treatment, we
believe their action is not in the best interests of patients in Brazil and around the world.

L (e1E YA, AR
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Fl Merck L7k 255%0] w%d Bel ulske] mebdAd: 136%
g owA Rdbsts RS0 Fege g9n zdels

Bl F RS Aget Bt 1 b
79 53 W] webUE, Y W xS AbAe Felut: R 9

Sl o)A . ddHgelA, Bebde Merck jitel Bi=elAl Al¥sh=

oF st 4k 0.65 @# o 7tAold AAAAE sHoAskH] LA FAARE
Merck b7} AQksE 7B AH3sE AL 3 < 1.1 2 AT},

0
Bvepge] ookE 7hAe] digh xS FATMAAE] FaEvia 2
webd  TRIPsEA 131z (O FelA Fed A9 zds
Habol = E4-3ta gAlo] eFA A Eaht)

sl e=ro]l ARG oF-F o] skA Xk

3) FAH FANT

http://www.merck.com/newsroom/press_releases/corporate/2007_0504.html (2009% 79 19¢ HFw
).
%% Q&A from the Brazilian MoH on the Efavirenz CL (official translation from the MoH), (April 26 2007).
http://lists.essential.org/pipermail/ip-health/2007-April/011029.html (20097 7€ 19 = FHHE).
¥6 2007\ 49 269 Hebd AR Efavirenzo] Fdololol #eEE = oFYS AdshHA, 2007
W 7R 209 o) ofoj= 2z} FREulA of 7HF 53 Y] #x}5o] Efavirenz oFS 33 s
Jokar ¥3]ar Atk http://www.essentialdrugs.org/edrug/archive/200704/msg00085.php (20091 79
19¢ HEFHR).
%7 Q&A from the Brazilian MoH on the Efavirenz CL (official translation from the MoH)
The Ministry of Health requested that MSD charge prices compatible with the growing use of
Efavirenz in Brazil and with the prices that are being charged internationally...being the equivalent to
approximately US$ 245.88 per patient per year and approximately US$ 0.65 per tablet... (o] 22 Al;
AR} ZF2) (Apr 26 2007).
http://lists.essential.org/pipermail/ip-health/2007-April/011029.html (20097 7€ 19 FHHE)
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%% Nuno Pires de Carvalho, supra note 66, p. 319.

5% UNCTAD-ICTSD, supra note 259, p. 470.
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= A3AE 271 QE Rolth A31E (TS AFed F WE A7 v

N
AAAAY Axd Ae AAAYA vhehs SsARe gPE ololy
PN

WAx Hbt fESES s SHAEAY 49d

RS 85 5 o9l
Jo} Abole] #&o) Tjat 73l Zlolth

12 (& 4 wel WTo s9e 7 At
gare] wet F99 AAN ANE wedstel AANA AAE RS

52 olasool @tk AAg WA e olai A
1ol ejdtiFel Jba Ag FAlol, ot ojobEe] g Hwe] Bl
ahol X B e sher!

%0 UNCTAD-ICTSD, supra note 259, p.473; Daniel Gervais, supra note 25, p.251.
551 Katharina Gamharter, supra note 249, p.101.
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%52 Oljvier Cattaneo, supra note 22, p.643.
53 Hans Peter Kunz-Hallstein, “The Revision of the International System of Patent Protection in the interest
of Developing Countries”, International Review of Industrial Property and Copyright Law, Vol. 10, (1979),
p. 659; C.A.P. Braga, “The Economics of Intellectual Property Rights and the GATT: A View From the
South”, Vanderbilt Journal of Transnational Law ,Vol., 22 (1989), p.253 .
54 World Health Organization, Health Economics and Drugs TCM Series No. 18, Remuneration Guidelines
for Non-Voluntary use of a Patent on Medical Technologies, p. 5. WHO/TCM/2005.1, available at
http://www.who.int/hiv/amds/WHOTCM2005.1_OMS.pdf (20091 79 209 2 F4-)
% o2 So] ]9 Intellectual Property Code of the Philippines [Republic Act No. 8293], s 100.6]
M= vt 2ol qFAskal sk
“The patentee shall be paid adequate remuneration taking into account the economic value of the grant
or authorization, except that in cases where the license was granted to remedy a practice which was
determined after judicial or administrative process, to be anti-competitive, the need to correct the anti-
competitive practice may be taken into account in fixing the amount of remuneration. (Sec. 35-B, R. A.
No. 165a)’;
T3k - 2ol el A4 = Law on Protection of Rights to Inventions and Utility Models, (22 May 2003 <~
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yUrttE UN 7§eEAE (UN Development Program, UNDP) <2 UN
AN A] 4 (UN Human Development Index) ] FAle H]Fo] 2ok
TFa=e AAH et RLEE APt Stk o) UN 1A
S M w2 =20V =Y Aeeds 4% ZIHE Faetal
%!

gov, e uetEe olnd o WA Raety, HUAETY

A1), Article 30.891 4 %= %% H4}(adequate compensation)” &5 U-&3Fx 9.2, (document

IP/N/1/UKR/1);
T3k = 53] (Patent Act 1977)2| Article 48 (6)(d)

...remuneration adequate in the circumstances of the case, taking into account the economic value of the
licence...
%% New Zealand Patent Act 1953 s 57.3(b)
..Court to have regard to the need to ensure that the patentee shall receive reasonable remuneration
having regard to the nature of the patented invention...
Netheland Patents Act 1995 Article 58.6.
6. On a claim by the most diligent party, in the absence of agreement, the court shall fix the remuneration
that the licensee has to pay to the patent proprietor. The court may also require the licensee to provide
security within a certain period, or confirm or change the security fixed by virtue of Article 57(1) or
paragraph (5) of this Article.
T 58 AlsTzolM = SelARg ARk el HQl =EE ] skl §o)7} o] FojxA] &
= A A Sl AT A Hkdra g skal dvk
%7 Richard Elliot, “Delivery past due: global precedent set under Canada’s Access to Medicines Regime”,
HIV AIDS Law and Policy Review, vol.13, No 1, (July 2008), p. 5.
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FHte] ddel m7bse] HIV/AIDS o|ek#EFe] Fojst x| A Ao st
H7Es B ta3 2ok ZelojAote A= 2003 10€E 29Y v
A okAlel BMS (Bristol—-Myers Squibb) 7} A= drojlo] = o] oksEel
DDI (didanosine) ¢t 184 v~ FEjik(Glaxo Smith  Kline) 7}
Aarets oA ZElR R (AZT) ol tiall 23 7+ ZANAE 38,
RHEE 4% 2oz delA ook ' AmdAelelAE= 2004 1049

N

558 Fanni (Faina) Weitsman, “Eliminating Barriers to the Export of Generic Versions of Patented Drugs to
Developing Countries: from Doha to Bill C-9”, Asper Review of International Business and Trade Law, Vol.
6, (2006) pp. 124-125; Patent Act: Use of Patented Products for International Humanitarian Purposes
Regulations, pp. 3-5. http://www.wipo.int/clea/docs_new/pdf/en/ca/ca037en.pdf (20093 79 209 =4
)

%% Regulation (EC) No 816/2006 of the European Parliament % Council (17 May 2006, OJ No L 157,
9.6.2006)o M= FTRARITE o|F2 oFFo HALANE Hoste] &3 A$ HUE
19 ZAEE ARSES 2 pakn Aok F7AARH, TR AFAY R ARl )
4 Abge A9E AT e AE e F JoREY Fqo FYTAA AT Fi

T |

AAA AAG F o FES

i

A= A=A <l (humanitarian)
2 v 44 AFgH(noncommercial circumstances)s-S i@ dkojoF Fhr), A A3 WA O 2] 4%
ZAE= TRIPs dA #131x ()@elA srAstar 9= =7H A, Z1EE =

2 AN WA AR gl FAEAL s FXe] 99 Fa 7Y Eolrh

%80 http://www.cptech.org.ip/health/malaysia/arv-license.html (2009 79 20 Z%.); James Love,

= 3%

National Experiences with Compulsory Licenses-an NGO perspective, ASIAN Regional workshop on the
WTO/TRIPs Agreement and Access to Medicines: Appropriate National Policy Responses, Kuala Lumpur,
Malaysia, (28-30 November 2004).

%61 \World Health Organization, Health Economics and Drugs TCM Series No. 18, Remuneration Guidelines
for Non-Voluntary use of a Patent on Medical Technologies, pp.39-40. WHO/TCM/2005.1,
http://www.who.int/hiv/amds/WHOTCM2005.1_OMS.pdf (200911 79 20 ZHFWE)

226



5 w"HA AdAsYit (Boehringer Ingelheim) o]  dnv|gd
(Nevirapine) il of st E3] ¢} Biochem Pharmajit: <]
o] e (Lamivudine) o] thgt 53] tfst AAHAAE wEst
BAael 71EE 0.5%%Ath % ofxegtel HmjetelAE 2004W 9¥el
HEg5Fo] Falzl ofo]= EFA| °oFE(a fixed—dose combination AIDS
ojekE) o tigt AANAE Folatlsd B Ao 2.5%°02 skl o

HeolelM= 2002d 59 27d  =vb wlAbElE AdEsta OF
SsldAelAl 25%2 RS Awshe £ 67FE &qt HIV/AIDS
3| oorgel diet AAAAE FHdstn AdE wAE AAarskl 0
2R A= 2004 5ol 2w F-d (lamivudine) + 2 EFF-H (stavudne)
+ulubebd (nevirapine) & EFEE  oloj=  CJokFel]  digk AAEANE
slojsta AyeE wds sk W dvjsielch 2ba A o ] =

AUY QJekE 7149 295 2HE|R S AR ANA A &3S

'If_:‘tﬂ 562

x2

L=
T

rip

O‘I

J_:,l_
r} 56

32

%2 http://lists.essential.org/pipermail/ip-health/2004-december/007233.html

%3 \WWHO, Remuneration Guidelines for Non-voluntary Use of a Patent on Medical Technologies, Health

Economics and Drugs (TCM Series No. 18), p.41, para 3.12. (2005)

%4 \WHO, Remuneration Guidelines for Non-voluntary Use of a Patent on Medical Technologies, Health

Economics and Drugs (TCM Series No. 18), p.5 (2005)

e 53 2o
In Consideration that the mentioned product a triple combination of drugs, is not marketed in Zambia by
the International Patetn owners and that it is in the national interest to keep the final price as low as
possible.the total amount of royalties due to the patent right owners shall not exceed 2.5% of the total
turnover of the mentioned products at the end of each financial year of PHARCO LTD. (o] =28 #l|; Zx}
7+ 22.) http://www.cptech.org/ip/health/c/zambia/zcl.html (20091 7€ 20Y = FHHE)

%85 http://www.cptech.org/ip/health/c/zimbabwe/zim05242002.html (2009 7% 209 &

W wE FAAAALY FERATA A, WA QRS AT, (2007

), p. 85.

~

2

567 WHO, Remuneration Guidelines for Non-voluntary Use of a Patent on Medical Technologies, Health
Economics and Drugs (TCM Series No. 18), p.41, para 3.10. (2005).
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WTO 3]d=9 FU5F stellA Adst wade] digt 5y 1849
A 224 TRIPsEAC F3E= % wolAvt 4=, WTO
5| = TRIPs@Wol FHEES Ut AAAA gk 2 st
HAAEE 28T HE %71 vk FA#ACd #eide F4AH 9919
Aol FHslo] glorR, A7 WTO AL 955 1
U Mz tE VX dgE 9
ARSFAY 1 AQE AT 5 Gk

TRIPsE7d A31x (h)Fols AASE Aol qlojA Apglro] whet
‘TRl AAA AAE caereh At ojojolnt gttty FstaL
UTh TRIPsAW AA+= TRIPsHAAES 7I+& old o] oA =d

HAGAZANA & 2= FA8H olBE & AT dqr 4 o9

HN

Ago] diste] ojwd Aol AFL AAA, SHUAY wabe] glolA
Awsel Assdel uet 5uolol A BAE A7lA

ojebEel g AL 9delA] ARbEE A%Hel Hge] Wy
Aol AE oleld Ael® mAd CAAY o JFel dalHE WTO

= Abolel o= Ao §orF EATTAL Hopof k. TRIPsHE7H

A31x (W] #4S Agdel Slojd WTO 3d=5o] A%
BA o giste] ojwd JEAQl nHE SINEAE #deE Ao
TSl

destta & Zlojt webs AEd wAd wdste] Zs
AFdo] oo vt et e A=A PA7E TRIPsE Al

%8 Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the DQnzig Territory
(1932), P.C.1.J., Ser. A/B No. 44, P.24,
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WelE zdetel Pk o "ok olslelAE ol
L, TRIPsYd A31x (h)&Feld A-s B9 7eEs

2

TRIPsH7 #131% () FelA 519 AAZ 7HXE efste] 24
BAS Agkged SlojA, WTO e 9 da7]57F 19

AFQEe] AF8E(in the circumstance of any case)’= F9d#]o] ojst A7}
A71E9e. TRIPs@ oA Edetaar s oy AFshs o]ols Abold
T WTO g 9 47|72 dtojs 7} ARREe “Asd o] wE B

A g AAF O AAE A Fojel gigh guo]l HA| opystoiof gt
TRIPsEAS Ss1dxke] wigpdel dAzs Askshs gAlel A2 At
et Borh ARgl Bl AAEA el Z]ojshe WO R Aok oFe] el

7101ttt ar g et 3 3TER W JAHYHE RIst FEolds

FAANZI7 flstel des 2AE AL ¢ e A= AE
BAFomN, Zlgxae Aakxket AREAR Afolel] g ofejo] iz}
gtk % WTO sld=t5o] TRIPs@Zdel Ael oo F@el glojA ]

FAAd S A ol gl QlojA FHES 7w E sH7] ¢S
ExRog FIFTHARTS AAAYPAH HFo| #AI EZIHAd W g
olggd o] A& Th

%9 TRIPs Agreement Avrticle 7, Article 8.
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O|ZHE] 559 AAHA dofel the BA e Qlojx=, SkellA =2
TRIPsHAlA st e 588A, S Adst 79, 3581
2 GEHY Bl wAe I F o ATEHE TS ASEol
xeEva sl

a8y ols F 7FE vlE A mEste]of sk A AAIAAS
&ofel QlojAl S| AANAl AlFEE B dlo] HE AAAAE

S]] wetA Q] Ao HAatel tfek Agto|lnw o]F HFIst= 7

".;‘
Fo% Aol ToAtE AdE 5 k.

(|

A1z (oM AFARRS AFshr] flete] TEd RS
FAd4d ¥ (commercial reimbursement)> HJXe] HHEol QA4 E
EFE F QYANETC JokFel diE A AAIS] Fofell §lo]A TRIPsH A
A31zx (h)@ell Wt Hibs AEstes 3%, & 9 ZAAAE 3§l

ot Aol FFRA SVl AWE H7Ee IFAREL
A4 AR Fo olf, RN #HAHE ook

okell A ol @ Abere] Abghel wheb wAHS X Rhel glolA welslelo}
% oA dske] A3

" Antony Taubman, supra note 433, p.954.
Molgl dAF Po] Qe =olwe AW W E(disease rate), U9Y FRIAE
(poverty rate)s &S 1Falo], AN ML= HWNES] 58] oFF WA & 3l

o= $74o] <t} Bradly Condon, Tapen Sinha, “Global Disease, Global Patents and Differential

BESE

Treatment in WTO Law: Criteria For Suspending Patent Obligations in Developing Countries”,

Northwestern Journal of International Law and Business, Vol. 26, (Fall 2005), pp.35-41.
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3. BAH 7HAE nH T B

TRIPsE4 A31x (W FelAs ZAAA st wAde] glojA
‘Tl AAA THAel diste] mEsol drkar g skal AAIRE A A
7FA7 e Svle dhatol s A E WEa A enh SRl AAF 7hA <)
5319 71x], 5 AAe] ZAAA AAA £, 539 AAY T
B Hle el s ol e g e 7EE ste] TRIPsEY AI31x
() ZelX el A2 7FAl e thato] 23] =ols Baal gt

1) ZAH 74219 v

%919l AAZA 7}A (economic value) 2 2Jwjo] thsfrE A WA
FAAAE FAAsts 7MY QFelA wast AAA 7 A=A oYW
E5 A dAoRRE B FAA ARAX S A7} A7) Eo

FAAA A HgE BAgel] gleiM SRl AAY A AA AR
st AAAAE AREATE AIFCRRE dE e BAA ol wmE
7kl o1k 2T ol d Fale] AAA Al A A el whekA] A A

Gz, FANAE ol W Ak AFORVE A F b AAHA FL

572 Cynthia M. Ho, supra note 508, p. 409.
5% Daya Shanker, supra note 163, pp.340-341.
57 Nuno Pires de Carvalho, supra note 66, pp. 366-367; Frederick M Abbott, supra note 423, p.23. Abbott

£ Ade wapolEt e AAAAR ArkE ofokEe] dAoA = =ujrtAel A
3t 2EEE AESE AS &3t 4 dv 7IFolga Bt
5 TRIPs Agreement Article 44.2

Notwithstanding the other provisions of this Part and provided that the provisions of Part Il
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Abgoll tEt 7bsd AV A31lE (hF 59 AAA S udd
B3 AARNA Jaj@gez Ayt S Fsfel] oist BAtolgte
HogHE A44.2% oM A1 (W& A45F2AF01S] o] gt
AAE 53 A A 2 AdFHA ol AdSaol
A FE 0
a8y 9 T8 Ald4.2z0] de ZRE Mo wE A&o|gta
2oh Ad4.2ze4 AL e o] o o fAeE EFEhars
E5 @A A7t AalEe A TRIPsEA A3H A2 o] Qe
A, Edudold Zlet AR 9 g d Ak whE AR obyE)
s E¥te HAFEE olgd F
ATl®= Esta °7 AAAA S A 5FAAE A31E (h) FellA
‘FQ19 AAA HAE nHF By et AlE: TANE £ YSS
olujgtr}, o] ZRE TRIPsHEY Al44.2%° ‘o] R g2 A=
skl Qul= Al44.2x8 2 TRIPsEAE  A131x (&9

FALANZE seid 589 AREZATE e/le AAA TS ad

i

1[‘

o

) E3)9) 7z)sbe) 7

specifically addressing the use by governments, or by third parties authorized by a government,
without the authorization of the right holder are complied with, Members may limit the remedies
available against such use to payment of remuneration in accordance with subparagraph (h) of Article
31. On other cases, the remedies under this Part shall apply or where these remedies are inconsistent
with a Member’s law, declaratory judgments and adequate compensation shall be available.

5 Nuno Pires de Carvalho, supra note 66, p. 366

ST UNCTAD-ICTSD, supra note 259, p. 592.
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%81 TRIPs Agreement Article 70: Protection of Existing Subject Matter
4) .. In such cases the Member shall, however, at least provide for the payment of equitable
remuneration.
%82 Berne Convention for the Protection of Literary and Artistic Works
Articles 11bis: (2)
It shall be a matter for legislation in the countries of the Union to determine the conditions under
which the rights mentioned in the preceding paragraph may be exercised, but these conditions...shall
not.....be prejudicial.....nor to his right to obtain equitable remuneration which, in the absence of
agreement, shall be fixed by competent authority.
Article 13 Possible Limitation of the Right of Recording of Musical Works and Any Words Pertaining
Thereto:
(1) ......shall not, in any circumstances, be prejudicial to the rights of these authors to obtain equitable
remuneration which, in the absence of agreement, shall be fixed by competent authority.
%83 guggestion by the United States for Achieving the Negotiating Objective, United States Proposal for
Negotiations on TRIPS, Negotiating Group on TRIPS, including Trade in Counterfeit Goods,
MTN.GNG/NG11/W/14, 20 October 1987, 3 November 1987.
Governments should generally not grant compulsory licenses to patents and shall not grant a
compulsory license where there is a legitimate reason for not practicing the invention such as
government regulatory review. If a government grants a compulsory license, it shall not discriminate
against inventions in particular fields of technology and it shall provide for full compensation to the

patentee for the license. No compulsory license shall be exclusive
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Abstract

Interpretation of Patent Provisions in TRIPs Agreement:

From the Protection of Public Health Perspective

Hua, Li
Department of Law

Graduate School of Seoul National University

More than a decade after coming into effect, the Agreement on Trade-Related
Aspects of Intellectual Property Rights ("TRIPS Agreement”) remains a controversial
but forceful legacy of the Uruguay Round Trade Agreements. But the ambiguous patent
provisions which are potentially subject to diverging interpretations limit WTO
Member’s ability to reach expansive proprietary interests concerning the protection of
public health under TRIPs Agreement parachute. This reflects the absence of consensus
among GATT Contracting Parties during the Uruguay Round. And the failure of
reaching a consensus in detail is now putting pressure on the WTO Members’
sovereignty to promote accessibility of medicines of public.

The WTO dispute settlement process arguably should have been the forum for
resolving the pernicious debates about the interpretation of patent provisions of TRIPs
Agreement in relation to the protection of public health. To this end, WTO panels and
Appellate Body have applied the Vienna Convention on the Law of Treaties (“VCLT™)
to the interpretation of covered agreements of WTO. However, in Canada-
Pharmaceutical Patents case WTO dispute settlement body have not fully applied VCLT
principles of interpretation to the Article 30 of TRIPs Agreement which deals with

exceptions to Rights Conferred. The failure of the panel in that case to apply the balance
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of rights and obligation which is articulated in Article 30 in substance suggests that the
constitutional function of the state to regulate intellectual property policy for domestic
welfare is vulnerable to subversion by strategic uses of the WTO system of mandatory
supranational adjudication for the purposes of constraining the policy choices available
to member states.

This thesis assesses how to apply VCLT Article 31 and 32 to interpret patent
provisions of TRIPs Agreement and examines how much policy options WTO Members
have in light of protection of pubic health under the TRIPs patent system.

The thesis starts by briefly introducing problems which are raised in the
accessibility of medicines of public. The conclusion of the TRIPs Agreement in 1994
represented drastic changes in international patent system in two respects. First, TRIPs
Agreement is subject to the binding WTO dispute settlement. Second, the WTO
Members have to implement minimum standard which is required by TRIPs Agreement.
As a result some WTO Members can not afford the high prices of the patented drugs and
the measures they taken for the protection of public health are alleged to be violated the
patent provisions from other WTO Members. In case of these disputes refer to the WTO
Dispute Settlement Body, the challenges WTO Panel and Appellate Body have faced in
their decision will be the interpretation of the conflicting interests between the
protection of public health and private rights of patent holder enshrined in the patent
provisions. The answer to that issue can not be solved without reviewing the
interpretation rules of VCLT Article 31 and 32.

Chapter 3 examines the meaning of Article 31 and 32 of VCLT. I discuss the
application of the VCLT Article 31 and 32 in GATT/WTO jurisprudence which can be
instructive to panels and the Appellate Body’s interpretation of patent provisions.
According to the research mentioned above this chapter also presents the interpretation
model which is specifically related to patent provisions. The model includes the
implication of the ‘ordinary meaning’ of interpretation in case of patent provisions, lists
the component of the ‘context’ and scrutinizes the °‘subsequent agreement’ and

‘subsequent practices’ which WTO DSB should take into account, etc. In this model |
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emphasize that the objective of TRIPs agreement require that the patent provisions
should be interpreted in a manner conductive to social and economic welfare and in light
of the balance of rights and obligations.

From Chapter 4 to Chapter 6, | analyzed the substantive interpretation of patent
provisions in light of the protection of public health.

Chapter 4 examines exclusions to patentability provisions. This chapter is divided
in three parts. The first part focuses on the Article 27.2 of TRIPs Agreement which deals
with possible exclusion from the patentability to ‘protect human life or health’. The
measures taken under this Article have to satisfy four conditions. First, non-patentability
can only be established if the ‘commercial exploitation of the invention is prevented’.
Second, the purpose is to ‘protect ordre public or morality’. Third, the measure is
‘necessary’. Finally, Domestic legal prohibition unrelated to ordre public or morality
would not be of sufficient entity to exclude patent protection altogether. | analyze the
meaning of the four conditions and the relationship among them separately. The second
part deals with Article 27.3(a). The Article 27.3(a) provides exclusions with regard to
therapeutic and surgical methods. This provision is analyzed that non-patentability of
methods would not affect the patentability of equipments and substances. The third part
covers the Article 27.3(b). The Article 27.3(b) is the single provision in the whole TRIPs
Agreement which is subject to an early revision. | introduce the main arguments
concerning this provision among WTO Members. In addition to this the legitimacy of
measures which was taken by some WTO members in order to protect genetic resources
and share interests of the exploitation for plant-derived drugs is analyzed under the
TRIPs patent regime.

In Chapter 5, the thesis examines the exceptions provision to rights conferred.
WTO Members need to comply with three conditions in order to take measures under
the Article 30 of TRIPs Agreement. The first condition to be met is that the exception
must be ‘limited’. The second condition is that the exception should not ‘unreasonably
conflict with the normal exploitation’ of the patent. The third one is that the exception

does ‘not unreasonably prejudice the legitimate interests of the patent owner’ and ‘takes
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account of the legitimate interests of third parties.” | review and interpret the ordinary
meaning of these three conditions. The interpretation is combined with the analysis of
panel’s decision in Canada-Pharmaceutical Patent Case. | conclude that the panel in that
case failed to recognize the legitimate interests of third parties and interpreted the
Article 30 for the protection of IP rights holders’ perspective. | also briefly review the
relationship between the non-discrimination clause of the Article 27.1 and Article 30. |
conclude that Article 30 is not an “absolute” exception provision and the measures taken
under that provision should also observe the non-discrimination requirement of Article
27.1.

Chapter 6 analyzes the legal requirements involved Article 31. Article 31 is one of
the most controversial provisions among WTO Members concerning its importance to
the pharmaceutical companies’ interests and promotion of the accessibility of public to
medicines. The compulsory license could be used as a means for reducing some of the
adverse costs of the patent system, but that measure should be taken in accordance with
the process and conditions listed under the TRIPs Agreement. | review three of the most
controversial conditions and process of Article 31- granting of compulsory license
measures in case of insufficient work of patent, national emergency and public non-
commercial use. The analysis include the interpretation of the terminology used in this
article and focus on the policy options which WTO Members can have under this Article.

Finally Chapter 7 applies the legal analysis developed in previous Chapters and
makes a conclusion that the further amendment work will be needed in order to ensure
sufficient public options for the WTO members to take public health protection
measures under the patent regime of TRIPs Agreement. | make specific
recommendations for the amendments in four aspects.

First WTO Members should consider amending TRIPs Article 27.2 to include
language stating that the WHO Essential Medicines may exclude from patentability. The
text of the Article 27.1 does not support an interpretation of the term ‘protect human life
or health’ to justify the exclusion of WHO essential medicine from patent protection.

But given to the tremendous value and effects the WHO essential medicines have it is
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necessary to exclude certain group of medicines from patentability under some
conditions.

Second, In order to maintain the biodiversity and pursue sustainable development
of genetic resources to invent plant-derived drugs, the TRIPs Agreement should design
benefit sharing mechanism between genetic resource provider, holders of traditional
knowledge and pharmaceutical company if the drugs are invented depending on the
genetic resources and traditional knowledge.

Third, The WTO Members should consider establishing ‘adequate remuneration’
guideline to be paid to the right holder when the compulsory license is granted. The
benefits of this guideline include providing security and predictability of the compulsory
license under patent regime, avoiding paying over high remuneration owe to the
pressure from powerful WTO Member state. Additionally establishing the ‘adequate
remuneration’ guideline would ensure the legitimate interests of pharmaceutical benefits.

Forth, a safeguard against abuse of TRIPs-plus is needed to guarantee the balance
of rights and obligations under the patent regime of TRIPs Agreement. Even though
WTO Members may implement more extensive protection than is required by TRIPs
Agreement, the TRIPs-plus protection of patentee’s right shall not be obtained at the
sacrifice of the public health. TRIPs Agreement should have a safeguard valve to review

the legitimacy of FTA intellectual Property obligation.

Key Words: Protection of Public Health, VCLT Article 31, TRIPs Agreement Article 27,
TRIPs Agreement Article 30, TRIPs Agreement Article 31.
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